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United States Court of Appeals for the 

District of Columbia 

Ruth Clarke Bliss, Appellant, 

■ 

vs. 

Arthur Lorraine Bliss. 

a Supreme Court of the District of 

In Equity. 

No. 50016. 

Ruth Clarke Bliss, Plaintiff, 



vs. 


Arthur Lorraine Bliss, Defendant, j 

United States of America, 

District of Columbia , ss; 

Be it remembered, That in the Supreme Coirt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the aboye-entitled 
cause, to wit: 

1 Amended Bill of Complaint. 

Filed December 29, 1932. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 50016. I 


Ruth Clarke Bliss, Plaintiff, 

vs. 

Arthur Lorraine Bliss, Defendant. 


Let this amended bill be filed. 


JOSEPH W. C()X, 

justice. 
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RUTH C. BLISS VS. ARTHUR L. BLISS. 


By leave of Court first had and obtained, the petitioner, 
Ruth Clarke Bliss, respectfully shows to the Court as fol¬ 
lows : 

(1) That the plaintiff is a citizen of the United States 
and a resident of the District of Columbia, and has been 
such resident of the District of Columbia for a period of 
more than three vears continuouslv and uninterruptedly 
next preceding'the institution of this suit. She brings this 
suit in her own right. 

(2) The defendant, Arthur Lorraine Bliss, is a citizen 
of the United States, and a resident of the City of Miami, 
State of Florida, and sometimes the City of Washington, 
District of Columbia, and is sued in his own right. 

(3) The plaintiff and defendant were on the 7th day of 
February, 1920, joined in the holy bonds of matrimony in 
the Citv of Washington, District of Columbia, bv Dr. U. G. 
B. Pierce, a Minister of the Unitarian Church, duly or¬ 
dained to perform ceremonies of marriage. 

2 (4) Thereafter the defendant and plaintiff co¬ 

habited as husband and wife, in the District of Co¬ 
lumbia, continuously and uninterruptedly until, to wit, the 
7th dav of Mav, 1920. 

(5) Xo children have been born to said marriage. 

(6) For a period of about ten days during the latter 
part of April, 1920, the plaintiff was confined to the hos¬ 
pital, and during said period the plaintiff underwent a 
major surgical operation. She left the hospital at the end 
of said period in a very nervous and physically weakened 
condition, and returned to her home at Xo. 2844 Wisconsin 
Avenue, Northwest, Washington, D. C. 

(7) On the day following her return from the hospital, 
and while she was in the physically weakened condition 
aforesaid, and at about the time the trained nurse left her 
employment, the defendant stated to the plaintiff that he 
desired to be divorced, and that lie had made all necessary 
arrangements for the plaintiff to apply for and secure a 
divorce from him. He further stated to the plaintiff that 
she should go to the City of Reno, in the State of Nevada, 
to obtain said diyorce. 

(8) Xine days after plaintiff returned from the hospital, 
and while in a nervous and physically weakened condition, 
at the request and direction of the defendant, and while 
under his influence, dominion and control, and for no other 
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reason, and being at said time a resident of an4 domiciled 
in the District of Columbia, as defendant well! knew, she 
went to the City of Reno, in the State of Nevada! and there 
at defendant’s request met a certain attorney-at-law who 
had theretofore been retained by the defendant for the 
purpose of securing and obtaining said divorce. 

(9) Plaintiff avers that she went to th|p State of 

3 Nevada at the time aforesaid for the purpose of ob¬ 
taining a divorce. 

(10) At the special instance and request of the defend¬ 

ant, the said attorney in the City of Reno, State of Nevada, 
on December 29, 1920, filed a complaint in the Second Ju¬ 
dicial District Court of the State of Nevada, in the name of 
plaintiff and against her husband, the defendant, being 
Cause No. 16500, alleging extreme cruelty on tlije part of 
the defendant, and praying for an absolute divorcN Plain¬ 
tiff was not requested to pay any attorney’s fee If or filing 
said suit, but the attorney was subsequently paild his fee 
with funds furnished to the plaintiff, for that specific pur¬ 
pose, by her husband, the defendant. I 

(11) On December 31, 1920, the defendant, withjout serv¬ 

ice of process, voluntarily caused his appearaneb in said 
cause to be entered, and caused to be filed therein an un¬ 
verified answer to said complaint. Plaintiff allelges that 
her husband had a complete defense to said suit, Iput with¬ 
held the same from the Court and presented no pvidence 
or defense in said case. j 

(12) On January 5, 1921, the said Court entered an al¬ 

leged decree that the bonds then existing between this plain¬ 
tiff and said defendant “be dissolved”. j 

(13) Immediately after the entry of said decre|e plain¬ 

tiff departed from the State of Nevada, and siijce said 
time has not returned to or resided therein. | 

(14) Plaintiff further avers that the defendant! at the 
time of the institution of said suit in the State of Nevada, 
and at the time of the entrv of said decree, was not a resi- 
dent of said State of Nevada, but at said times vfas and 
continued to be a bona fide resident of the District] of Co¬ 
lumbia, and said District Court of the State of Nevada 
had no jurisdiction. 

(15) Plaintiff avers that said decree was and is 

4 null and void for the reasons hereinbefore set forth. 

(16) The petitioner desires to establish the in¬ 
validity of her divorce, and avers that the delay in th|e filing 
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of these proceedings until July 10th, 1929, to declare the 
divorce null and void was due to the fact that for a number 
of years after the entrv of the alleged divorce, the said de- 
fendant lived, resided, cohabited with, and supported said 
plaintiff for the purpose of lulling her into inaction; and 
thereafter, as your plaintiff will prove, withdrew himself 
from the District of Columbia, and consequently it was a 
matter of impossibility to obtain service of process upon 
him in this jurisdiction during the period of said absence. 
He has recently returned to and resumed his domicile in 
the District of Columbia. 

The premises considered, plaintiff prays as follows: 

(1) That process be issued herein requiring the defend¬ 
ant to appear and answer the exigencies of this bill of com¬ 
plaint. 

(2) That the alleged decree of divorce obtained in the 
City of Reno, in the State of Nevada, be declared null and 
void. 

(3) And for such other and further relief as the nature 
of the case mav require. 

RUTH CLARKE BLISS, 

Plaintiff. 

District of Columbia, ss: 

Ruth Clarke Bliss, being first duly sworn, deposes and 
says that she has read the annexed bill of complaint by 
her subscribed; that she knows the contents thereof; and 
that the statements of facts therein made as upon personal 
knowledge are true, and those made upon information 

5 and belief, she believes to be true. 

1 RUTH CLARKE BLISS. 

Subscribed and sworn to before me this 16th day of 
December, 1932. 

[notarial seal.] MAUD F. PAUL, 

1 Notary Public , D. C. 

JULIUS I. PEYSER, 

MILTON STRASBURGER, 

AARON W. JACOBSON, 

Attorneys for Plaintiff. 

6 The President of the United States to Arthur Lor¬ 

raine Bliss, Greeting: 

You are hereby commanded to appear before the Su¬ 
preme Court! of the District of Columbia to answer an 
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amended bill of complaint (or petition) exhibited against 
you in the said Court in a suit in Equity by the abbve-named 
plaintiff, and to further do and receive what the said Court 
shall have considered in this behalf; and hereof fjail not. 

Witness, the Honorable Chief Justice of said pourt, the 
29th dav of Dec., A. D. 1932. 

[seal.] FRANK E. CUNNINGHAM, 

I Clerk, 

By H. B. DERTZBAUGH, 

Assistant Clerk. 

Note. —The defendant is required to file his ^nswer or 
other defense in the Clerk’s office on or before the jtwentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 

to 

and for the District of Columbia, by Norman Botsf<|)rd, Dep¬ 
uty U. S. Marshal. | 

i 

! 

7 Answer of the Defendant, Arthur Lorraiiie Bliss, 
Including Plea in Bar, to the Amended Bill of Com.- 
plaint of the Plaintiff, Ruth Clarke Bliss. 

Filed July 31, 1933. 

i 

The defendant, Arthur Lorraine Bliss, for answer to the 
amended bill of complaint of the plaintiff, Rutli Clarke 
Bliss, and by way of plea in bar to the said ameijded bill 
of complaint, respectfully shows unto the court as follows: 

1. This defendant has no sufficient knowledge t<j> enable 
him to admit or deny the averments of Paragraph One of 
said amended bill of complaint, and in so far as tfie same 
may be deemed material, demands strict proof thejreof. 

2. Answering the averments of Paragraph Two jof said 
amended bill of complaint, this defendant admits that he is 
a resident of the City of Miami, in the State of plorida, 
and that he is now temporarily sojourning in the pity of 
Washington, District of Columbia. Further answering said 
paragraph, this defendant avers that continuously since 
sometime in the spring of 1921, he has been, and }s now, 
a resident of Dade County in the said State of Florida. 

3. 4 and 5. This defendant admits the averments of Para- 


[Endorsed:] Within named Arthur Lorraine Bliss not 
be found. 1-25-33. Edgar C. Snyder, U. S. Marshal in 
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graphs Three, Four and Five of said amended bill of com¬ 
plaint. 

6. Answering the averments of Paragraph Six of 

8 said amended bill of complaint, this defendant ad¬ 
mits that for a period of about ten days during the 

latter part of the month of April, 1920 the plaintiff was a 
patient in a hospital in the District of Columbia, but denies 
that during said period plaintiff underwent a major surgi¬ 
cal operation; he likewise denies that when plaintiff left 
the said hospital at the end of the period aforesaid she was 
in a very nervous and physically weakened condition, but 
admits, that she did return to her home at 2844 Wisconsin 
Avenue, Northwest, in the District of Columbia. 

7 and 8. This defendant denies the averments of Para¬ 
graphs Seven and Eight of said amended bill of complaint, 

and in so far 1 as the said averments mav be deemed mate- 

% 

rial, demands strict proof thereof. 

9. Answering the averments of Paragraph Nine of said 
amended bill of complaint, this defendant avers the fact to 
be that the plaintiff herein on or about May 7, 1920 took 
up her place of abode in the City of Reno, County of 
Washoe, State of Nevada, and upon information and belief, 
avers that said plaintiff established such residence for the 
purpose of obtaining a divorce from the bonds of matri¬ 
mony with this defendant in a court of competent jurisdic¬ 
tion in said Citv, Countv and State. 

10. Answering the averments of Paragraph Ten of said 
amended bill of complaint, this defendant avers the fact 
to be that the plaintiff continuously resided in the City of 
Reno, State of Nevada, from May 7, 1920 to and including 
January 5, 1921, with the exception of a trip to the City of 
Portland, in the State of Oregon, to visit her sister, be¬ 
tween August 20, 1920 and September 13, 1920; that on 
December 28, 1920 the plaintiff herein by the name of 

“RuthC. Bliss”, caused to be filed in the Second 

9 Judicial District Court of the State of Nevada, in 
and for the County of Washoe, a certain bill of com¬ 
plaint entitled “Ruth C. Bliss, Plaintiff, v. Arthur L. Bliss, 
Defendant”, in Cause No. 16,5000, Dept. No. 1, which said 
bill of complaint was duly subscribed and sworn to by the 
plaintiff herein by the name of “Ruth C. Bliss” before a 
notary public duly authorized and empowered to administer 
oaths in said State of Nevada, wherein and whereby she 
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averred the fact to be that she had for more than sjix months 
immediately preceding the filing of said bill of complaint been 
an actual bona fide resident of the City of Reno, County of 
Washoe, State of Nevada, and prayed that the said court 
enter its judgment and decree dissolving the bonds of mat¬ 
rimony theretofore existing between plaintiff ancjl this de¬ 
fendant. 

Save in so far as admitted herein, defendant denies each 
and every averment of said Paragraph Ten of said amended 
bill of complaint. 

11. Answering the averments of Paragraph Eleven of 
said amended bill of complaint, this defendant adjnits that 
on December 31, 1920 he caused an appearance jo be en¬ 
tered, and an answer to be filed by him to the ^foresaid 
bill of complaint of the said plaintiff, but denies the re¬ 
maining averments of said paragraph. 

12. Answering the averments of Paragraph Tivelve of 
said amended bill of complaint, this defendant ayers the 
fact to be that the Honorable Thomas F. Moran, -judge of 
the Second Judicial District Court of the State of jXevada, 
in and for the County of Washoe, after hearing <jmd con¬ 
sidering extensive testimony given by the plaintiff under 
oath orally in open court, in support of the averrpents of 

the bill of complaint theretofore filed by heir in the 
10 cause of action aforesaid, and likewise hearing the 
testimony of divers other witnesses called on behalf 
of said plaintiff, did make findings of fact and conclusions 
of law adjudging and determining that the said plaintiff 
was entitled to a decree of divorce dissolving the bonds 
of matrimony then existing between the said plainjtiff and 
this defendant, and said court on January 5, 1921, did en¬ 
ter a final decree reciting that from the findings of fact 
and conclusions of law made and entered in said cause it 
appeared that all and singular the averments of extreme 
cruelty alleged by the said plaintiff against this defendant 
were true and sustained by the proofs, and that the platters 
so alleged and proved in behalf of the plaintiff wefe suffi¬ 
cient in law to entitle the plaintiff to the relief prayed in 
her said bill of complaint, and accordingly adjudged, or¬ 
dered and decreed that the bonds of matrimony then exist¬ 
ing between the said plaintiff and this defendant be and 
the same is dissolved: that the plaintiff herein aiid this 
defendant were absolutely freed and released from all the 
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duties, obligations and responsibilities thereof, and restored 
to the status of single persons; that the said court was a 
court of competent jurisdiction in the State of Nevada, 
and at the time of the entry of said decree the said court 
had acquired and then and there fully exercised jurisdiction 
of the subject-matter and of the parties, that the said decree 
remains final and unreversed, is valid in every respect and 
is entitled to full faith and credit in this honorable court. 

13. This defendant has no sufficient knowledge to enable 
him to admit or deny the averments of Paragraph Thirteen 
of said amended bill of complaint, and in so far as the same 
may be deemed material, demands strict proof thereof. 

14. This defendant denies the averments of Para- 
11 graph Fourteen of said amended bill of complaint, 
and avers the fact to be that on January 5, 1921, the 
plaintiff herein as a witness in her own behalf in the afore¬ 
mentioned cause of action in the Second Judicial District 
Court of the State of Nevada, in and for the County of 
Washoe, testified under oath that she came to the City of 
Reno in said State of Nevada, on May 7, 1920 with the 
intention of making it her permanent place of abode, and 
that she had continuously resided in said City of Reno, in the 
State of Nevada, from May 7,1920 (with the exception of a 
trip to Portland, Oregon, from August 20, 1920 to Septem¬ 
ber 13, 1920) up to and including January 5, 1921; and said 
plaintiff further testified that there was no agreement be¬ 
tween her and this defendant that he was not to contest, 
the suit filed by her in said court; that she ceased living 
with this defendant because she was unhappy, and because 
he drank heavilv, was extremelv disagreeable and wrong- 
fully accused her of improper relations with other men. 

Further answering said paragraph of said amended bill 
of complaint, this defendant denies that the District Court 
of the State of Nevada was without jurisdiction to enter¬ 
tain the aforesaid cause of action of the plaintiff, but on the 
contrary avers that the said court possessed jurisdiction 
of the subject-matter and had legally acquired and pos¬ 
sessed jurisdiction of the said parties. 

15. Answering the averments of Paragraph Fifteen of 
said amended bill of complaint, this defendant is advised 
that said paragraph contains conclusions of law, which he 
is neither called upon to admit nor deny, but upon advice 
of counsel, this defendant avers the fact to be that the said 
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decree of the said District Court of the State of Nevada 
remains unreversed, is in full force and effect, 4 valid in 
every respect, and is entitled to full faith 4nd credit 

12 in this honorable court. 

16. Answering the averments of Paragraph Six¬ 
teen of said amended bill of complaint, this defendant de¬ 
nies each and every averment thereof, and in so far as the 
same may be material, demands strict proof thereof. 

Further answering each and every averment! of said 
amended bill of complaint, and by way of pleh in bar 
thereto, this defendant respectfully shows as follows: 

1. That plaintiff herein and this defendant were mar¬ 
ried in the District of Columbia on February 7, 1920; that 
such marriage having proved to be unhappy, said plaintiff 
determined to go to the City of Reno, in the State of Ne¬ 
vada, for the purpose of establishing an actual residence 
therein, and she preferred a divorce in said State of Ne¬ 
vada, rather than to have proceedings instituted for 
divorce either by said plaintiff or by this defendant in 
the courts of the District of Columbia, and thus avoid 
the humiliation and embarrassment of publicity pnd no¬ 
toriety incident to such divorce proceedings in sjjiid Dis¬ 
trict; that plaintiff, of her own free will and volition, and 
without any persuasion, domination or control exercised 
by this defendant, went to the said City of Reno| in the 
said State of Nevada, and took up her residence therein 
on or about May 7, 1920, where she continued t(J reside 
until on or about December 29, 1920, when she caused to 
be filed in the Second Judicial District Court of tbje State 
of Nevada, in the County of Washoe, a certain bill bf com¬ 
plaint entitled, 4 * Ruth C. Bliss, Plaintiff, v. Arthur it. Bliss, 
Defendant”, in Cause No. 16,500, Dept. No. 1; tlpat the 
said bill of complaint was duly subscribed and sworn to 
by the plaintiff herein on December 28, 1920 before a no¬ 
tary public of said State of Nevada, duly authorized and 
empowered to administer oaths; that in and by s^id bill 
of complaint, said plaintiff under oath averred that 

13 she had for more than six months continuously re¬ 
sided in the City of Reno, State of Nevad^, and 

averred facts in legal effect charging this defendant with 
having been guilty of acts of cruelty toward said plaintiff, 
which she asserted entitled her to a divorce dissolving the 
bonds of matrimony then existing between the said! plain- 
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tiff and this defendant; thereafter on December 31, 1020, 
this defendant caused an appearance to be entered and an 
answer filed on his behalf to the aforesaid bill of com¬ 
plaint of the plaintiff; thereafter said cause came on for 
hearing before Honorable Thomas F. Moran, Presiding 
Judge of said court, and said cause was heard orally be¬ 
fore said judge; that in the course of said hearing said 
plaintiff gave testimony in extenso in support of the aver¬ 
ments of her said bill of complaint against this defendant, 
and likewise adduced divers other witnesses who testified 
on behalf of said plaintiff in said proceeding; that after 
duly hearing said cause said judge made findings of fact 
and conclusions of law that the said plaintiff had estab¬ 
lished the cause of action averred in her said bill of com¬ 
plaint, and on January 5, 1921, entered a final decree in 
said cause dissolving the bonds of matrimony then exist¬ 
ing between the said plaintiff and this defendant: that 
the said decree ever since has been and now remains un¬ 
appealed and unreversed and is in full force and effect, is 
valid in every respect, and is entitled to full faith and 
credit in this honorable court. 

2. That subsequent to the entry of the aforesaid decree 
of divorce by the Second Judicial District Court of the 
State of Nevada the defendant herein, in reliance upon 
the validity thereof, did on September 24, 1926, duly enter 
into the bonds of matrimony with the present Mrs. Arthur 
Larraine Bliss, at the Citv of Mount Vernon, State of New 
York. 

14 3. That thereafter on February 2, 1927, for the 

purpose of embarrassing, harassing and annoying 
this defendant, and as this defendant verily believes, and 
therefore avers, with the intent of extorting monev from 
him, the said plaintiff caused to be filed in this honorable 
court her declaration in a certain cause of action entitled, 

41 Ruth C. Bliss, Plaintiff, v. Arthur L. Bliss, Defendant, 
At Law No. 72,640”, wherein she alleged that she secured 
a divorce from this defendant in Reno, Nevada, and that 
thereafter on or about, to wit the first day of March, 1926, 

“ the plaintiff and the defendant, both being single, the 
plaintiff having secured an absolute divorce from the de¬ 
fendant and both the plaintiff and the defendant being 
eligible to marriage, the said defendant asked the plain¬ 
tiff to marry him and she, the plaintiff agreed to marry 
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the said defendant and the plaintiff avers that | she and 
the said defendant each promised and agreed to njiarry the 
other and the said marriage ceremony to take place, ac¬ 
cording to the agreement between the plaintiff I and the 
defendant during the early Fall of 1926 ! 

and alleged that thereafter in the month of November, 
1926, this defendant refused and failed to carry out his 
part of the said agreement to marry plaintiff, anc! became 
united in marriage to another, and said plaintiff! claimed 
that this defendant had committed a breach of the con¬ 
tract to marry, entered into between plaintiff and this 
defendant, and claimed of the defendant damages in the 
sum of Five Hundred Thousand Dollars; that in dpe course 
defendant filed a motion to strike certain portionjs of the 
said declaration, which said motion was granted, and 
plaintiff given leave to file an amended declaration; that 
after the filing by the said plaintiff of the said ^mended 
declaration this defendant duly filed his plea denying the 
allegations thereof, and issue was duly joined ^hereon; 
thereafter the said cause of action was on October jl, 1929, 
caused to be entered discontinued by order of the plaintiff, 
all of which more particularly and at large Appears 
15 by reference to the pleadings, minutes, records and 
proceedings in said cause of action, which isl hereby 
specifically referred to and prayed to be taken and con¬ 
sidered as a part hereof. 

4. Thereafter, on November 19, 1930, the plaintiff here¬ 
in caused to be instituted in the Circuit Court of thje Elev¬ 
enth Judicial Circuit, in and for Dade County, State of 
Florida, a certain cause of action entitled, “Ruth Clarke 
Bliss, Complainant v. Arthur Lorraine Bliss, Defendant,” 
in Chancery, No. 31,500, in which said cause of i action 
plaintiff herein caused to be filed her bill of conjiplaint, 
dulv subscribed and sworn to bv her, -wherein and iwhere- 
by she prayed the said court to grant her a decree '^ward¬ 
ing her alimony against this defendant. 

On January 26, 1931, this defendant caused to H>e filed 
in said cause of action his certain plea, in which he in¬ 
corporated all of the pleadings, proofs and proceedings 
in the aforementioned certain cause of action entitled, 
“Ruth C. Bliss, Plaintiff v. Arthur L. Bliss, Defendant,” 
in the Second Judicial District Court of the State bf Ne- 
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vada, in and for the County of Washoe, Xo. 16,500, Dept. 
Xo. 1, and prayed the judgment of the court why the bill 
of complaint of the said plaintiff should not be dismissed. 

Thereafter the said cause of action came on for hearing 
and was heard on the plea of this defendant to the bill 
of complaint of the said plaintiff, and after hearing and 
consideration the said court adjudged, ordered and de¬ 
creed that the said plea of this defendant be sustained, 
and said plaintiff was granted leave to file an amended 
bill of complaint. 

Thereafter, on June 10, 1931, pursuant to leave of court 

granted in that behalf, said plaintiff filed her 

16 amended bill of complaint, in which among other 

things she averred what were asserted by her to 

be the facts respecting the decree for divorce theretofore 

obtained bv her in the District Court of the Second Judi- 
» 


cial District of Xevada, and challenged the validity of the 
said decree of divorce, for the identical reasons now aver¬ 
red by the plaintiff in her amended bill of complaint filed 
in this cause, although the said grounds were set out more 
in extenso in the said amended bill of complaint filed by 
said plaintiff in said cause of action in said Circut Court 
in said State of Florida. 

On June 23, 1931, this defendant filed his certain de¬ 
murrer to the amended bill of complaint of the said plain¬ 
tiff in said cause of action, on the following, among other 
grounds: 


“1. That said Amended Bill for Alimonv filed herein 
by the complainant is without equity. 

“2. That said Amended Bill for Alimonv affirmativelv 
shows that the complainant and defendant in this cause 
are not husband and wife. 

“3. That said Amended Bill for Alimonv affirmativelv 

* • 

shows that there has been a valid decree of divorce issued 
by court of competent jurisdiction, divorcing the complain¬ 
ant and the defendant a vinculo matrimoni. 

“4. That said Amended Bill for Alimony shows no right 
in tlie complainant to have said decree of divorce set aside. 

“5. That said Amended Bill for Alimonv affirmativelv 

% * 

shows that the complainant does not come into the Court 
with clean hands. 

“6. That said Amended Bill for Alimonv affirmativelv 

* * 

shows that the complainant has been guilty of laches.” 
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i 

Subsequent to the interposition of the demurrer by this 
defendant the said plaintiff on December 29, 1921, filed a 
motion to dismiss her said cause of action without preju¬ 
dice, and on January 8, 1932 S. P. Robineau, attorney of 
record for this defendant in said cause of action, filed his 
certain affidavit in opposition to the motion of the said 
plaintiff to dismiss said cause of action I without 

17 prejudice. Thereafter the said motion of said plain¬ 
tiff came on to be heard and after hearing jwas de¬ 
nied bv order entered bv said court on Januarv 11, 1932. 

* V V j 0 

Thereafter, on May 24, 1932, said cause of actipn came 
on to be heard on the demurrer of this defendant to the 
amended bill of complaint of said plaintiff, and aftfer hear¬ 
ing and argument the said court on May 25, 1932, ordered 
and decreed that the said plaintiff’s amended bill iof com¬ 
plaint failed to state a cause of action and is jwithout 
equity, sustained this defendant’s demurrer t(o said 
amended bill of complaint, and gave the said plainti]ff leave 
until June 10, 1932, to file such amended bill as s[he may 
be advised. 

Thereafter, on June 13, 1932, the clerk of sai$ court 
certified that no amended bill of complaint had be'en filed 
by the plaintiff in said cause in compliance with thb order 
entered by the said court on May 25, 1932, and thereupon, 
on June 14, 1932, this defendant filed his certain j motion 
praying the court to enter a final decree, decreeing that 
the equities of said cause are with this defendant, that 
the said plaintiff had no cause of action and that the cause 
be dismissed with prejudice to the said plaintiff. 

Thereafter, the said court on June 14, 1932, entered a 
final decree in said cause adjudging and decreeing that 
the issues of law raised by this defendant’s general de¬ 
murrer to the said plaintiff’s amended bill of complaint 
are in favor of this defendant; that said amended bill of 
complaint is without equity and further decreeing tpat the 
equities of said suit are with this defendant and ^gainst 
plaintiff; that this defendant be dismissed without dby and 
the cause of action of the said plaintiff be denied afid dis¬ 
missed with prejudice. 

All of the foregoing is more particularly and at 

18 large set forth in an exemplified copy of the record 
of all proceedings had and filed in the Circuit Court, 

Eleventh Judicial Circuit, in and for the County of Dade, 
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State of Florida, in the suit in Chancery No. 31,500 of 
Ruth Clarke Bliss, Complainant v. Arthur Lorraine Bliss, 
Defendant, attached hereto, marked Defendant’s Exhibit 
“A,” and prayed to be taken and considered as a part 
hereof. 

This defendant avers that the alleged cause of action 
attempted to be averred by the plaintiff in and by the 
amended bill of complaint filed herein is the identical 
cause of actibn sought to be averred by the said plaintiff 
in and by the amended bill of complaint filed by her in the 
aforesaid caiise of action in the Circuit Court, Eleventh 
Judicial Circuit, in and for the County of Dade, State of 
Florida; that the said last mentioned court at all of the 
times aforesaid was a court of competent jurisdiction, hav¬ 
ing by the pleadings and proceedings in said cause ac¬ 
quired jurisdiction of the subject-matter and of the par¬ 
ties, and having heard, adjudged and determined the said 
alleged cause of action of the plaintiff herein on the merits 
thereof, the alleged cause of action attempted to be aver¬ 
red in and by the amended bill of complaint filed herein 
is res adjudicata, and the plaintiff is, and in a court of 
equity should be, estopped from attempting to again as¬ 
sert the said alleged cause of action in this honorable 
court. 

This defendant moves the court, pursuant to the dis¬ 
cretion and authoritv vested in it in and bv the rules of 
said court, that the alleged cause of action of the plain¬ 
tiff be heard upon the plea in bar incorporated in this 
answer in advance of the hearing of the said alleged cause 
of action on the merits thereof, and that the said bill 
19 of complaint be dismissed for the reasons herein set 
forth. 

And having fully answered, this defendant prays that 
he mav be dismissed, with his reasonable costs. 

ARTHUR LORRAINE BLISS. 

GEO. P. HOOVER, 

Attorney for Defendant. 


District of Columbia, ss : 

Arthur Lorraine Bliss, being first duly sworn, deposes 
and says that he has read the foregoing answer by him 
subscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated upon personal knowledge 
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are true and those stated upon information and 
believes to be true. j 

ARTHUR LORRAINE pLISS. 

I 

j 

Subscribed and sworn to before me this 31stj day of 
Julv, 1933. 

* [seal.] VERBENA A. TOMPKINp, 

Notary Public in and for 
the District of Columbia. 

i 

20 Defendant’s Exhibit “A”. 

i 

I 

Record of All Proceedings Filed in the Circuit! Court, 
Eleventh Judicial Circuit, in and for the County df Dade, 
State of Florida, in Chancery, in the Suit of Ruth| Clarke 
Bliss, Complainant, vs. Arthur Lorraine Bliss, Defendant, 
Therein Lately Pending. 



21 On November 19, 1930, Complainant Ruth Clarke 
Bliss filed her Bill for Alimonv, in words and figures 

• 7 O 

as follows, to-wit : 

In the Circuit Court of the Eleventh Judicial Circuit! in and 

for Dade County, Florida. | 

l 

In Chancery. 

31500. 

Ruth Clarke Bliss, Complainant, ! 


Arthur Lorraine Bliss, Defendant. j 

Bill for Alimonv. I 

| 

I 

To the Judges of the Circuit Court of the Eleventh Judicial 
Circuit of the State of Florida, in and for Dade County, in 
Chancery Sitting: 

Ruth Clarke Bliss, of Washington, D. C., brings this, her 
bill, against Arthur Lorraine Bliss, of Coral Gables, pade 
County, Florida; and thereupon your orator complains and 
says: j 
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L 

That the complainant is a resident and citizen of Washing¬ 
ton, District of Columbia, and is over the age of 21 years; 
that the defendant, Arthur Lorraine Bliss, is a resident and 
citizen of the City of Coral Gables, Dade County Florida, 
and is over the age of 21 years; that the complainant and the 
defendant were married in Washington, D. C., on February 
7, 1920, and lived together as husband and wife until 

22 May 7,1920, when the defendant, without just cause or 
provocation, left the complainant, who had just been 

removed from a hospital to her home, nervous and in ill 
health; that no children were born of this unfortunate 
marriage. 

II. 

That since May 7, 1920, the defendant has failed and re¬ 
fused to contribute to the support and maintenance of this 
complainant; that she has had to seek employment in order 
to sustain herself, altho the defendant, before his marriage 
with the complainant, and at all times since, has been a man 
of considerable means, healthy, and able-bodied, and well 
able to provide for the complainant in a manner befitting the 
condition in life of the parties; that the defendant is now en¬ 
gaged in no active business, but, by reason of his great 
wealth, consisting in money in stocks and bonds, has retired 
and is living in a position of comfort and ease, while this 
complainant has to struggle for her existence and sustenance. 

Wherefore, this complainant prays that this court will 
take jurisdiction of this cause and grant to this complainant 
a Writ of Summons of the State of Florida, directed to the 
defendant, Arthur Lorraine Bliss, commanding him to ap¬ 
pear by a short day fixed by the court, to answer all and 
singular the allegations of the foregoing bill, but not under 
oath, his answer under oath being hereby expressly waived, 
and the complainant prays that the court will, upon hearing 
the testimony, grant to this complainant alimony pendente 
lite and permanent, in keeping with the condition in life of 
the parties and the financial standing and ability of the de¬ 
fendant, and will require the defendant to pay the 

23 costs of these proceedings, including the fees of the 
complainant’s solicitors, and the complainant prays 

that she may have such other and further relief in the prem- 
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ises as this bill justifies and as to equity may seem njeet; and 
this complainant will ever pray, etc. 


RUTH CLARKE BLIS 


Com 


& 


plqnnant . 


Signed in the presence of: 


SADIE CHASE. 


HERBERT U. FEIBELMAN, 

Solicitor for Complainant. 


On November 19, 1930, Principe for Summons 


directed 


against the defendant, Arthur Lorraine Bliss, was filed. 

i 

i 

On November 19, 1930, Summons was issued anc[ on No¬ 
vember 26, 1930, summons was returned served anc( filed in 
this office. 


24 On December 1, 1930, the defendant Arth 
raine Bliss, by his attorney, S. P. Robineau, 
Appearance. 


ur Lor- 
filed his 


On December 1, 1930, Praecipe for Decree Pro Cjonfesso 
was filed. 

On December 26, 1930, Stipulation of Counsel was! filed in 
words and figures as follows, to-wit: 

In the Circuit Court of the Eleventh Judicial Circuit in and 

for Dade County, Florida. | 

In Chancerv. 

•> 

No. 31500. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Stipulation. j 

i 

It is hereby stipulated by and between Counsel ^or the 
Complainant and Counsel for the Defendant tli'^t the 

2—6491 
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25 Defendant may have until February Rule Dav in 

* + •/ 

which to Plead or Answer to the Bill of Complaint in 
this cause filed bv the Complainant. 

HERBERT U. FEIBELMAX, 

Counsel for Complainant. 

S. P. ROBINEAU, 

Counsel for Defendant. 

On January 26,1931, the defendant, Arthur Lorraine Bliss 
filed his Plea, in words and figures as follows, to-wit: 

In the Circuit Court of the Eleventh Judicial Circuit in and 

for Dade County, Florida. 

In Chancery. 

No. 31500. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Plea of the Above Named Defendant, Arthur Lorraine Bliss, 
to the Bill of Complaint of the Above Named Complainant, 
Ruth Clarke Bliss. 

This defendant, not confessing all or any of the matters 
and things in said Bill of Complaint mentioned to be 

26 true in the manner and form as the same are therein 
and thereby set forth and alleged, does plead there¬ 
unto and for plea says: 

That it is true that the defendant, Arthur Lorraine Bliss, 
and the complainant, Ruth Clarke Bliss, were married on 
the 7th day of February, 1920; but the defendant, Arthur 
Lorraine Bliss, says that heretofore the said complainant, 
Ruth Clarke Bliss, as Ruth C. Bliss, did, in the Second 
Judicial District Court of the State of Nevada in and for 
the County of Washoe, on the 29th day of December, 1920, 
duly file her bill of complaint against the defendant, Ar¬ 
thur Lorraine Bliss, therein described as Arthur L. Bliss, 
for divorce from the said Arthur L. Bliss, which said bill 
of complaint is duly styled as follows: 
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“In the Second Judicial District Court of the (State of 
Nevada, in and for the Countv of Washoe. 

No. 16500. Dept. No. 1. 

Ruth C. Bliss, Plaintiff, 
vs. 

Arthur L. Bliss, Defendant. 

Complaint. ’ ’ 

the said complainant in said suit being then and thpre rep¬ 
resented by counsel of the name of “Hoyt, N^rcross, 
Thatcher, Woodburn & Henlev” of the citv of Reno, State 
of Nevada; that in pursuance to the said Bill of Complaint 
this defendant did, by his counsel, Geo. A. Bartlett, dulv 
enter his defense by Answer; that subsequently on j the 5th 
dav of Januarv, A. D. 1921 the said cause dulv camC on for 
trial in Department No. 1 of said Second Judicial 
27 District Court of the State of Nevada in and for the 
County of Washoe, before the Honorable ffhomas 
F. Moran, Judge of said Court, and thereupon saiA Court 
did duly hear evidence adduced by both parties in said 
cause and did take full and complete testimony of all wit¬ 
nesses present for the parties therein, among the witnesses 
testifying in said cause being the complainant, Ruffi Clark 
Bliss, in said cause however designated as Ruth Cj Bliss; 
and the said complainant as Ruth C. Bliss did duly testify 
under oath, being examined therein by her own counsel, 
by this defendant's counsel, and by the Court; and there¬ 
upon the Court did enter judgment for the plaintiff, Ruth 
C. Bliss, being the same as the complainant herein, Ruth 
Clarke Bliss, granting to the plaintiff, the said I^uth C. 
Bliss, a Decree of Divorce decreeing that the bonds of 
matrimony then and theretofore existing between thb plain¬ 
tiff, Ruth C. Bliss, and the defendant, Arthur L. B|iss, be 
dissolved and restoring the parties in the thereinj cause, 
being the same as the parties in the herein cause, to the 
status of unmarried persons; and that the said Ruth C. 
Bliss, being the complainant herein, and the said Arthur 
Lorraine Bliss, being the defendant herein, were absolutely 
freed and released from all the duties, obligations ^nd re¬ 
sponsibilities of matrimony; and the defendant does hereto 
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attach an exemplified copy of the Bill of Complaint, An¬ 
swer, Decree of Divorce and Testimony in said cause Xo. 
16500 of the Second Judicial District Court of the State 
of Nevada, all of which said transcript is marked “Exhibit 
A” parts 1 to 4, inclusive, and by this reference hereinto 
' incorporated in this Plea the same as if herein set forth in 
liaec verba, and prayed to be deemed by the Court a part 
of the herein Plea; 

28 And the said Decree was duly recorded in Judg¬ 
ment Book “S” at pages 248-249 of the Court Rec¬ 
ords of Washoe County, Nevada, being the office of regis¬ 
try for the said Second Judicial District Court of the State 
of Nevada; 

And the defendant herein, Arthur Lorraine Bliss, fur¬ 
ther says that subsequent to the said Decree of Divorce in 
said Second Judicial District Court of the State of Nevada, 
to-wit: on the 24th day of September A. D. 1926 the de¬ 
fendant herein did dulv marrv again to the present Mrs. 
Arthur Lorraine Bliss, at the city of Mt. Vernon, State of 
New York. 

All of which matters and things this defendant avers to 
be true and pleads the same to the whole of the Bill of 
Complaint of the complain-t, Ruth Clarke Bliss, and de¬ 
mands the judgment of this Honorable Court whether he 
ought to be compelled to make any Answer, and begs that 
he be hence dismissed with reasonable costs most wrong- 
full v sustained. 

: ARTHUR LORRAINE BLISS, 

Defendant. 

S. P. ROBINEAU, 

Solicitor for Defendant. 


Comes now S. P. Robineau, solicitor for the defendant, 
Arthur Lorraine Bliss, and certifies that in his opinion the 
above and foregoing Plea is well founded in point of law. 

S. P. ROBINEAU, 

Solicitor. 

29 State of Florida, 

County of Dade , .<? <?: 

This day personally appeared before me Arthur Lor¬ 
raine Bliss, and being* bv me first dulv sworn and cau- 
tioned upon his oath deposes and says that he has read the 
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above and foregoing Plea and that it is not interposed for 
delay and is true in point of fact. 

Further affiant saveth not. 

ARTHUR LORRAINE pLISS. 

Sworn to and subscribed before me this 20th day of Janu¬ 
ary, A. D. 1931. 

[x. r. seal.] BETTY BALDWiN, 

Notary Public , State of Florida. 

My commission expires Nov. 11, 1933. 

30 In the Second Judicial District Court of the State 
of Nevada, in and for the County of Washoe. 

No. —. Dept. No. —. 

Ruth C. Bliss, Plaintiff, 
vs. 

Arthur L. Bliss, Defendant. 

Complaint. 

Comes now the plaintiff above named, and complaining 
of the defendant, for cause of action, alleges and ^vers: 

I. 

That plaintiff is now, and for more than six months im¬ 
mediately preceding the commencement of this action, has 
been an actual bona fide resident of the City of Reno, 
County of Washoe, State of Nevada. 

II. 

That plaintiff and defendant were married at 'Washing 
ton, D. C., on the 7th day of February, 1920, and ev|er since 
said date have been, and now are, husband and wif^. 

III. 

That there were no children the issue of said marriage, 
and no community property, and in this connection, plain¬ 
tiff alleges that there has been a settlement made between 
plaintiff and defendant relative to all property 

31 rights, and that therefore, in this action sh4 makes 
no demand for alimony, either temporary or! perma¬ 


nent. 
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IV. 

That since ithe marriage between the parties hereto, de¬ 
fendant has been guilty of extreme cruelty toward plaintiff, 

as more fullv set out as follows: 

* 

(a) That about three weeks after the marriage, defend¬ 
ant commenced to manifest an unreasonable jealousy 
toward plaintiff and became very sullen and angry, and 
for periods of several davs would decline to speak to plain¬ 
tiff. 

(b) That in Washington, D. 0., in the month of March, 
1920, plaintiff and defendant entertained an elderly mar¬ 
ried couple who were friends of plaintiff; that prior to the 
marriage between the parties, plaintiff had lived in the 
home of this married couple and held them in the same 
intimacv as if thev were relatives; that shortly after their 
arrival, and in the presence of the wife, plaintiff sat upon 
the lap of her guest, a gentleman of over the age of sixty 
years, in the same manner as if the guest had been her 
father or uncle. That after the departure of said guest, 
defendant violently berated the plaintiff for her conduct 
and accused her of being too friendly with their guest and 
intimated that she entertained a feeling toward him of 
greater degree than mere friendship, and falsely accused 
her of taking a number of trips with said guest. 

(c) That shortly after the marriage, defendant com¬ 
menced to indulge very heavily in the use of intoxicating 
liquors and almost every night of their married life 

he became intoxicated in different degrees; that 
32 when he became such he would become irritable, 
nervous, sarcastic and argumentative; he would be 
critical of plaintiff’s dress and manner and would invite 
her to participate in an argument upon some inconsequen¬ 
tial matter for the purpose of provoking a quarrel; that 
plaintiff would remain silent, which would further irritate 
defendant and cause him to become sullen and angrv. 

(d) That the family physician of plaintiff and defendant 
was a married man and a friend of the defendant. That 
shortly after the marriage, plaintiff became ill and needed 
the attendance of a physician and so informed the defend¬ 
ant. That defendant would not permit the attendance of 
the physician unless it was in his presence and also that of 
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a nurse, all of which caused the plaintiff great shqme and 
humiliation. 

(e) That defendant frequently falsely accused plaintiff 
of flirting and was so unreasonably jealous that h(? would 
not permit plaintiff to even answer the telephond. That 
when a call came on the phone he would either direct the 
servant to answer or would first do so himself, and if plain¬ 
tiff started to take down the receiver he would make 
objection. 

(f) That in the latter part of April, 1920, plaintiff be¬ 
came seriously ill and was compelled to go to a hospital 
where she was compelled to remain for about ten days. 
That upon returning home after leaving the hospital, plain¬ 
tiff was very hopeful that the strained relations which then 
existed between them would end and that they w^uld be 
more congenial and happy. To her great disappointment, 

he would not speak to plaintiff unless it was abso- 
33 lutelv necessarv. In the earlv part of Mav she asked 
defendant if he did not propose to change his atti¬ 
tude toward her and be more kindly and attentive: in his 
treatment, but that defendant replied in the negative. 
Whereupon, plaintiff left defendant and has not li^ed nor 
cohabited with him since. 


V. 


That bv reason of the acts and conduct of defendant 
toward plaintiff, as aforesaid, the life of plaintiff h^s been 
rendered miserable and unendurable, her peace of mind 
disturbed and her health impaired, and that further 'cohabi¬ 
tation with defendant is unsafe and dangerous. 


Wherefore, plaintiff demands judgment and decree of 
this honorable court that the bonds of matrimony now and 
heretofore existing between plaintiff and defendant jbe for¬ 
ever and completely dissolved, and that each party | hereto 
be freed and released from all of the responsibilities and 
obligations thereof, and restored to the status of 
persons. 

HOYT, NORCROSS, THATCHER 
WOODBURN & HENLEY, 

Attorneys for Plaintiff. 


single 
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State of Nevada, 

County of Washoe, ss: 

Ruth C. Bliss, being first duly sworn, deposes and says: 

That she is the plaintiff in the above entitled action; That 
she has read the foregoing complaint and knows the 
34 contents thereof; that the same is true of her own 
knowledge, except as to those matters therein stated 
on information and belief, and as to those matters, she 
believes it to be true. 

; RUTH C. BLISS. 

Subscribed and sworn to before me, this 28th day of 
December, 1920. 

(seal.) I BEXJ. J. HENLEY, 

Notary Public in and for the County 

of Esmeralda, State of Nevada. 

Filed this 29th dav of Dec., 1920. 

E. H. BEEMER, 

Clerk . 

• ByG. R. EILLITHORPE, 

Deputy. 


Defendant’s Exhibit “A”, Part 1. 

35 In the Second Judicial District Court of the State of 
Nevada in and for the County of Washoe. 

No. 16500. Depmt. No. 1. 

Ruth C. Bliss, Plaintiff, 
vs. 

Arthur L. Bliss, Defendant. 

Answer. 

Defendant enters his appearance herein, and for answer 
to the complaint of plaintiff admits and denies as follows; 

I. 

Defendant admits the allegations contained in para¬ 
graphs numbered I, II, and III, of the said complaint. 
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IL | 

Defendant denies each and every allegation contained in 
paragraphs numbered IV and V of the said complaint and 
the whole thereof. j 

i 

i 

Wherefore, defendant prays that plaintiff take! nothing 
by her action, and that the same be dismissed. 

GEO. A. BARTLETt, 
Attorney for Defendant. 

| 

36 Due service of the foregoing answer is admitted 
and verification thereof waived, this 31st j day of 

December, 1920. 

HOYT, NORCROSS, THATCHES-, 
WOODBURN & HENLEY, I 

Attorneys for Plaintiff. 

Filed this 31 day of Dec., 1920. 

E. H. BEEMER, 

Clerk, 

By C. I. CUNNINGHAM, 

Deputy. 

Defendant’s Exhibit “A”, Part 2. 

37 In the Second Judicial District Court of tl^e State 

of Nevada, in and for the County of Washoe. 

No. 16,500. Dept. No. 1. 

Ruth C. Bliss, Plaintiff, 
vs. 

Arthur L. Bliss, Defendant. 

Decree of Divorce. 

This cause having been brought on regularly f<^r trial 
on the 5th day of January, A. D., 1921, upon thb com¬ 
plaint of plaintiff and the answer of defendant, th^ plain¬ 
tiff appearing in person and being represented ]t>y her 
attorneys, Hoyt, Norcross, Thatcher, Woodburn & Henley, 
defendant not being personally present, but being repre¬ 
sented by his attorney, Geo. A. Bartlett, Esq., and the Court 


having heard the testimony in said case, and havinj 


<r 

P 


duly 
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considered the same, and made and filed its Findings of 
Fact and Conclusions of Law from which it appears that 
all and singular the allegations of extreme cruelty alleged 
by plaintiff against the defendant are true and sustained 
by the proofs, free from all legal exceptions as to compe¬ 
tency, admissibility, and sufficiency, as are also all allega¬ 
tions in the complaint of plaintiff relative to the marriage, 
residence, and all other matters in the said complaint al¬ 
leged; that said matters so alleged and proved in behalf 
of the plaintiff are sufficient in law to entitle the plaintiff 
to the relief prayed for in her complaint; it is 
38 Ordered, adjudged and decreed, and the Court, by 
virtue of the authority and power therein vested, 
and in pursuance of the statute in such cases made and pro¬ 
vided, does, order, adjudge and decree, that the bonds of 
matrimony now and heretofore existing between the plain¬ 
tiff Ruth C. Bliss, and the defendant, Arthur L. Bliss, be, 
and the .same are hereby dissolved, and the said parties 
are, and each of them is, absolutely freed and released 
from all the duties, obligations and responsibilities thereof, 
and restored to the status of single persons. 

Done in open court: This 5th day of January, 1921. 

THOMAS F. MORAN, 

District Judge. 


Filed this 5th dav of Jan., 1921. 

E. H. BEEMER, 

Clerk , 

Bv G. R. ELLITHORPE, 

Deputy. 


Recorded in Judgment Record Book 3, page- 3248-49. 

E. R. BEEMER, 

County Clerk , 
Bv G. R. ELLITHORPE, 

Deputy Clerk. 


39 Filed January 5th, 1921. 

E. H. BEEMER, 

Clerk, 

Bv G. R. ELLITHORPE, 

Deputy Clerk. 
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Recorded in Judgment Record Book S, pages 24^-49. 

E. H. BEEMER, 

County Clerk, 
By G. R. ELLITHORPIE, 

Deputy 


Clerk . 


Defendant’s Exhibit “A”, Part 3. 


40 In the Second Judicial District Court of the State 

of Nevada, in and for the Countv of Washoe. 

* * 

Ruth C. Bliss, Plaintiff, j 

i 

vs. 

i 

Arthur L. Bliss, Defendant. 

j 

Filed Dec. 14, 1926. No. 16500. 

E. H. BEEMEIf, 

(Jlerk. 

Transcript of Testimony. 

Be it remembered, that the above-entitled action ctame on 
regularly for trial in Department No. 1 of said Court on 
Wednesday, the 5th day of January, A. D., 1921, at the 
hour of 10:10 o’clock A. M., of said day, before Hon. 
Thomas F. Moran, Judge of said Court sitting without a 
jury. 

The plaintiff was present in person and represented by 
her attorneys, Messrs. Hoyt, Norcross, Thatcher,! Wood- 
burn & Henley, the defendant appearing by his attorney, 
Geo. A. Bartlett, Esq. 

J. Lozano, Official Reporter of said Court, was present 
and acting as such, and thereupon the following proceed¬ 
ings were had and testimony taken, to wit: 

The Court: This is the time set for the trial of the case 
of Bliss against Bliss. Are you ready to proceed? 

Mr. Woodburn: Yes, vour Honor. 

Mr. Bartlett: Ready on the part of the defendant. 

The Court: The complaint in this action w^s filed 

41 on the 29th day of December, 1920. Six months alle¬ 
gation of residence. Parties married in Washington, 

D. C., the 7th of February, 1920. No children the i^sue of 
the marriage, and the cause of action is extreme cruelty. 
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The complaint is duly verified. There is an answer filed on 
the 31st day of December, 1920, denying certain allegations 
of the Complaint, and the verification of the answer is 
waived. Proceed with the taking of evidence. 

Testimony of Clarence Farnsworth, who, being called and 
duly sworn as a witness on behalf of plaintiff, testified as 
follows, to wit: 

Direct examination. 

Mr. Woodburn: 

(Question) State your name and initials, Mr. Farns¬ 
worth? (Answer) Clarence Farnsworth. 

Q. What is vour business? A. Assistant Manager of tlie 
Riverside Hotel, Reno, Nevada. 

Q. Are you acquainted with Mrs. Ruth C. Bliss, the plain¬ 
tiff in this action? A. Yes, sir. 

Q. When did you first become acquainted with her? A. 
May the 11th, 1920, she took up her residence at the River¬ 
side Hotel: stayed there until June the 29th, 1920. 

Q. And during that period from May 11th to June the 

29th how frequently did you see her? A. Practically 

42 everv dav. 

« * 

Q. Do you know that she was in Reno, Washoe 
County, during all of that period? A. Yes, sir. 

Q. Have you seen her since, Mr. Farnsworth? A. Quite 
frequently, almost daily. 

Mr. Woodburn: That is all, Mr. Bartlett. 

Mr. Bartlett: Xo questions, may it please the Court. 

The Court: That is all. 

Testimony of Mrs. Mary Wilson, who, being called and 
duly sworn as a witness on behalf of the plaintiff, testified 
as follows, to wit: 

Direct examination. 

Mr. Woodburn: 

Q. Will you state your name and initials, Mrs. Wilson? 

A. Marv Wilson. 

*> 

Q. What is your business, Mrs. Wilson? A. I have the 
Ridgeway Apartments. 
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Q. Are you acquainted with Mrs. Ruth C. Bliss, tlje plain¬ 
tiff in this action? A. Yes. j 

Q. You recognize Mrs. Bliss as this ladv sitting here? A. 
Yes. ‘ | 

Q. Did she ever room in any of your apartments? A. 
Yes, she lived at my place. 

43 Q. When, do you remember? A. She cairje there 
June the 29th and stayed until August the 20tli. 

Q. June the 29th of what year? A. Last year, 19:io. 

Q. And left when? A. August 20th. 

Q. During that period from June the 29th to the 20th of 
August, 1920, how frequently did you see her, Mrs. Wil¬ 
son? A. Every day. 

Q. You know, then, that she was present in thijs City, 

County and State every day during that period? A. Yes. 

i 

Mr. Woodburn: Anv cross-examination? 

Mr. Bartlett: Xo cross-examination. 

The Court: That is all. 

Testimony of John Joseph Pelizzari, who, beingi called 
and sworn as a witness on behalf of the plaintiff, testified 
as follows, to wit: 

Direct examination. 

Mr. Woodburn: 

Q. Will you state your name and initials? A.j John 
Joseph Pelizzari. 

Q. Where do you live? A. 603 Humboldt Street, Reno. 
Q. How long have you lived in Reno ? A. I was born and 
raised here. 

44 Q. What is your present business? A. Plupibing 
and heating, and subletting through Mrs. Meyer of 

the Meyer Apartments. 

Q. Where are the Meyer Apartments? A. 708 North 
Center. 

Q. What particular duties have you in connection with 
that apartment building? A. I am overseer, take cgre of 
the domestic heating and water supply and subletting] 

Q. Are you acquainted with Mrs. Ruth C. Bliss, the plain¬ 
tiff in this action? A. Yes, sir. j 

Q. Where does she live, do you know? A. Apartment 
No. 6, Meyer Apartments. 
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Q. Of Reno, Nevada? A. Yes. 

Q. And when did you first become acquainted with her? 
A. On September the 13th, 1920. 

Q. And has she continued to live there, do you know, 
since that date? A. Continually, yes, sir. 

Q. Up toitlie present time? A. Yes, sir. 

Q. The same apartment? A. Yes, sir. 

Q. Since September the 13th, 1920, how frequently have 
you seen Mrs. Bliss up to the present time? A. Four or 
five times a week. 

45 Q. Do you know that she has been present in Reno, 
Nevada, during* all of that period? A. Yes, sir. 

Q. Continuously? A. Yes. 

Mr. Woodburn: That is all. 

Mr. Bartlett: No questions. 

The Court: That is all. 

Testimony of Ruth C. Bliss, who, bein«* called and dulv 
sworn as a witness on behalf of the plaintiff, testified as fol¬ 
lows, to wit: 

Direct examination. 

Mr. Woodburn: 

Q. Will vou state vour name and initials, please? A. 
Ruth C. Bliss. 

Q. And what relationship exists between you and the 
defendant, Arthur L. Bliss? A. He is my husband. 

Q. Wheniwere you married? A. February 7th, 1920. 
Q. Where? A. Washington, D. C. 

Q. When did you come to Reno, Mrs. Bliss? A. On the 
11th of May, 1920. 

Q. And where did you first reside? A. At the 

46 Riverside Hotel. 

Q. And how long* did you live there? A. Until 
June 29th, 1920. 

Q. And then where did you go? A. To 132 Court Street. 
Q. And how long did you live there? A. Until August 
20th, 1920. 

Q. And who is the proprietress on Court Street? A. 
Mrs. Wilson. 

Q. The witness that was just on the stand? A. Yes. 
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Q. And then where did you go? A. I went to ijortland, 
Oregon. 

Q. Went to Portland, what State? A. Oregon, j 
Q. Have you any relatives there? A. Yes, I hav^ a sister 
living there. 

Q. For what purpose did you go to Portland? A. I went 
to visit my sister, I had not seen her for some time. 

0. When vou left to visit her at that time did voli intend 

w * 

to return to Reno at the end of your visit? A. Yes, I did. 
Q. And did you return? A. Yes. 

Q. When did you arrive in Reno? A. On the 13tli of Sep¬ 
tember. 

47 Q. 13th of September of 1920? A. 1920. 

Q. And where did you take up your abode then? 
A. 708 North Center Street, Reno, Nevada. 

Q. And have you lived there continuously? A. I have, 
yes. 

Q. Excepting during the period from August [20th to 
September the 13th when you were in Portland visiting your 
sister have you been absent at all from the City of Reno, 
State of Nevada? A. No, I have not. | 

Q. Not a day? A. No. j 

Q. Have you any children, Mrs. Bliss, the issue of your 
marriage with Mr. Bliss? A. No. 

Q. Is there at present any community property ? A. No. 
Q. Has there been a settlement between you and your 
husband as to property rights? A. Yes. 

Q. Is that satisfactory to you? A. Yes, it is. 


Q. You make no demand then for alimony? A. No. 

Q. What was the attitude of your husband toward you as 
to being jealous shortly after the marriage, Mrs. j Bliss? 
A. He seemed to be jealous, refused to answer tfye tele¬ 
phone or let me answer it, and accused me of flirting with 
people. 

Q. How soon after the marriage did he first begin 
48 to be jealous or show jealousy? A. About| three 
weeks. 


Q. And what was that occasion, do you remember? A. 
Yes, I invited some friends of mine to dinner, an elderly 
couple that I had known all my life. 

Q. What were their names? A. Mr. and Mrs. Hoadlev. 
And I had lived with them, they had always lookecj upon 
me as a daughter, and during the evening I sat upon Hoad- 
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ley's lap and my husband was very angry, accused me of 
being intimate with Mr. Hoadlev; he was about sixtv vears 
old, and accused me of having taken trips with him. 

Q. Was that true? A. Xo. 

Q. Had you taken trips with him? A. Yes, I had gone 

to Mount Vernon, the only time I had ever been any place 

with him without Mrs. Hoadlev; one afternoon to Mount 

• * 

Vernon, we came back and met her for dinner about six 
o'clock. 

Q. Did Mr. Bliss know you had taken that trip? A. Yes, 
I told him. 

Q. Was it taken with his permission? A. It was taken 
before I knew Mr. Bliss. 

Q. At the time you sat on Mr. Hoadley's la]) was Mrs. 
Hoadlev present? A. Yes. 

Q. Mrs. Hoadlev was his wife? A. Yes. 

Q. Did voh regard Mr. Hoadlev, and did tliev regard vou 

W ft V ft 7 ft v ft 

in the nature of a relative? A. Yes. 

Q. As their daughter? A. Yes, they always intro- 

49 duced me to everv one that wav. 

• • 


Q. As his daughter? A. Yes. 

Q. And besides making these charges of intimacy, and 
so forth, how otherwise did he manifest his displeasure? 
A. Ho did not speak to me for about three days. 

Q. And was he sullen all that time ? A. Yes. 

Q. Now, about telephone calls, what was his attitude 
about the telephone, Mrs. Bliss? A. He never allowed me 
to answer the telephone, always directed the servant to 


answer. 

Q. How did you construe his conduct in that respect? 
A. He thought it was someone calling me. 

Q. Did vou feel hurt and humiliated in that respect? A. 
Yes, T did. 

Q. Did he intimate that he did not trust you, Mrs. Bliss? 
A. Yes. 

Q. How was he with reference to the family physician 
in that respect? A. Refused to allow me to see him without 
being present himself or having a special nurse. 

Q. And who selected the physician, you or Mr. Bliss? 
A. Mr. Bliss. 

Q. And did that humiliate you? A. Yes. 

Q. Did he in your judgment thereby intimate that 
you could not be trusted with the physician? A. Yes. 


50 





RUTH C. BLISS VS. ARTHUR L. BLISS. 33 

Q. You allege in your complaint that shortly after the 
marriage Mr. Bliss commenced to indulge in liquoijs, intoxi¬ 
cating liquors, is that true? A. Yes. 

Q. How frequently would he drink in the eveidng? A. 
Every night. 

Q. Every night? A. Yes. 

Q. Would he become intoxicated every night? A. Y^es, 
almost every night. 

Q. In what degrees ? Would he become grossly intoxi¬ 
cated on some of the occasions? A. He became s|o intoxi¬ 
cated that I found that the next day he did not remember 
what he had said. 

Q. While he was intoxicated on these occasions how would 
he treat you, Mrs. Bliss? A. Sarcastic and disagreeble. 

Q. Would he invite an argument? A. Yes, alwaVs. 

Q. And what would you do? A. I would not ar^ue with 
him because I realized that he did not remember the next 
*dav what he said. 

Q. And would that displease him when you would 
51 not argue with him ? A. Yes, he would not speak to 
me then. 

Q. For how long a time would he decline to speak to you, 
Mrs. Bliss? A. Several days at a time. 

Q. Just keep silent and ignore you? A. Yes. 

Q. Was his drinking offensive to vou, Mrs. Bl}ss? A. 
Yes. 

Q. Did the defendant ever falsely accuse you of flirting 
with anybody? A. Yes. Someone spoke to me anc,l he did 
not know them, so he accused me of having flirtbd with 
them. 

Q. Had you flirted with them? A. No. 

Q. Did you ever flirt with anybody? A. No. 

Q. Was there any reason at all for his distrust of you as 
to the family physician? A. No, none whatever. 

Q. You allege that you were taken sick in the latter part 
of April, 1920, is that true? A. Yes. 

Q. And how were you up until—Did you go to tjhe hos¬ 
pital on that occasion? A. Yes, I did. 

Q. How long were you in the hospital? A. About ten 
days. 

Q. And up until the time you went into the hospital were 
3—6491 
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you happy or unhappy by reason- A. T was very 

unhappy. 

Q. Had he been kind or unkind to you up to that 

52 time?, A. He had been very unkind. 

Q. When you came out of the hospital did you 
speak to him about treating you in a more kindly way ? A. 
Yes, the day I came out of the hospital he went out and 
stayed out nearly all night, slept the next day. 

The first night you were out of the hospital? A. Yes. 

Q. He stayed out all night? A. Nearly all night. 

Q. And did you ask him the next day if he would not 
treat vou more kindlv? A. Yes. 

m/ • 

Q. What did he say as to whether he would change his 
attitude toward you? A. He said no, we couldn't be happy, 
we couldn’t get along. 

Q. He told you that? A. Yes. 

Q. Did he show any disposition that he wanted to treat 
vou kindlv? i A. No, he was worse than he was before I 
went to the hospital. 

Q. He was worse? A. Yes, more disagreeable, he did not 
speak to me for days. 

Q. Would not speak to you at all? A. No. 

Q. What effect did his conduct have upon your health, 
Mrs. Bliss? A. Made me verv nervous. 

Q. Did it impair your health in any way? A. Yes. 

53 Q. How had your health been up to the time of 
vour marriage? A. I had never been ill. 

Q. And how has it been since you left him, any better? 
A. Yes, a great deal better. 

Q. You are still somewhat nervous, are you? Through 
his conduct? A. Yes. 

Mr. Woodburn: I think that is all. Any cross-examina¬ 
tion, Mr. Bartlett? 

Cross-examination. 

Mr. Bartlett: 

Q. Mrs. Bliss, you are familiar with your husband’s sig¬ 
nature, are you? A. I am. 

Q. You have seen it frequently? A. Yes. 

Q. I show you what purports to be a Power of Attorney, 
Mrs. Bliss, authorizing me to appear for Mr. Bliss here. Is 
this Mr. Bliss’ signature? A. It is, yes. 
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Q. You have seen him write it frequently? A. 

Q. You know it to be his? A. Yes. 

Mr. Bartlett: I have no further questions to ask. 
The Court: i 



Q. Mrs. Bliss, are you sick this morning*? What seems 
to be the matter ? A. Nervous. 

Q. Well, just forget that nervousness, ft makes 

54 bad worse, you know. When did you say \fou came 
to Reno, Nevada? A. May the 11th, 1920. 

Q. Mav the 11th, 1920. Now, when you came! here on 
May the 11th, 1920, did you come with the intention of mak¬ 
ing this place your permanent home? A. I did, yes. 

Q. And do I understand that you have lived here con¬ 
tinuously from May the 11th, 1920, down to the present 
time, with the exception of about twenty-nine days which 
you *were absent? A. Yes. 

Q. Now, when you left Reno on or about September the 
13th, 1920, to go to Portland, Oregon, did you leave jwith the 
intention of making this place your permanent hopie? A. 
Of making Reno my permanent home ? 

Q. Yes. Returning and making this place your perma¬ 
nent home? A. Yes. 

Q. And you entertain that intention at the present time? 
A. Yes. 

Q. You were married to the defendant on thd 7th of 
February, 1920, is that right? A. Yes. 

Q. And that marriage is still in full force and effect? A. 
Yes. 

Q. You have never made application for divorce hereto¬ 
fore? A. No. 

Q. Yoar husband has never made application? A. He 
has been divorced. 

55 Q. Well, from you. He has never made applica¬ 
tion for a divorce from you, has he? A. No. 

Q. Now, is there any agreement or understanding be¬ 
tween you and your husband that he should not 'contest 
this suit? A. No. 

Q. Nothing of that nature. Has he written to y^u since 
you have been out here in Reno, Nevada? A. No. 

Q. He has not written to you? A. Just lately, Ves. 

Q. How is that ? A. Only the last few days, yes. 
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0. I do not hear vou. A. Onlv the last few davs. ves. 

V • * • ' * 

Q. The last few days he has written to you. Has he 
requested you to return to him and again resume the 
marital relations with him? A. No. 

Q. Nothing of that nature? A. No. 

Q. Now, was he in the habit of residing in the same 
house with you and not speaking to you for two or three 
days at a time? A. Yes. 

Q. How frequently would that occur? A. 'Well, per¬ 
haps — 

Q. Approximately? A. Oh, every two weeks or so. 

Q. How is that, Lady? A. Perhaps every two 

56 weeks or so lie wouldn't speak. 

Q. When did you cease living with your husband? 
A. I left Washington on the 7th of May. 

Q. Did you cease living with your husband on that date, 
the 7th of Mav, or when was it? A. I had onlv been out 
of the hospitali a short time when I came out here; before 
l went to the hospital. 

O. You ceased living with him before vou went to the 

w v. • 

hospital? A. We had been living in the same house until 
I came out here. 

Q. You had been living in the same house until you came 
out here? A. Yes. 

Q. That was on the 7th of May? A. Yes. 

Q. Whv did vou cease living with vour husband? A. 
Because I was very unhappy. 

Q. Was it on account of his conduct toward you? A. 
Yes, and I was very nervous. 

Q. How long had vou known Mr. Bliss before vou mar- 
ried him? A. About seven months. 

Q. Did vou ikeep companv with him during that time? 
A. Yes. 

Q. Might I ask what business he is in? A. His father 
is a real estate broker. 

57 Q. Peal estate? A. Yes. 

Q. In Washington? A. Yes. 

Q. Now, you charge him with being unreasonably jealous 

toward you. Now, state in your own language what you 

mean bv that? A. Well, he was jealous of Mr. Hoadlev, 

my father, he was even jealous of him. T saw no one while 

T was married at all, T hardlv talked to anvone but mv 

* * • • 

husband. He didn’t seem to want me to talk to anyone. 
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Q. To talk to anybody? A. Never wanted anvone to 

* * | ^ 

come to the house. 

Q. Do I understand that he was jealous of voilr father, 

or is that what vou stated? A. Yes. 

* 

Q. Even jealous of your father? A. Not my father, no, 
he wasn’t really my father, it was Mr. Hoadley, but T had 
looked upon him- 

Q. As an old friend? A. I had known him all mv life 
and ho always said that I was his adopted daughter, always 
introduced me as his adopted daughter, and I l^ad lived 
with him. 

Q. Now, you relate an incident here in subdivision B of 
paragraph 4 of your complaint wherein you stated that 
you sat on the elderly gentleman’s lap at your Jiome, in 
the presence of his wife, was it? A. Yes. 

Q. And your husband? A. Yes. 

Q. And that vour husband berated vou for such 
58 act. Is this the gentleman that called you hisj adopted 
daughter? A. Yes. 

Q. Had you lived in his family for any length of time? 
A. Yes, I had lived with them in the West for about a 
year, and I had lived with them when I first went to Wash¬ 
ington for several months. 

Q. Washington, D. C.? A. Yes. And I had knoivn them 
all mv life. 

Q. Known them all your life. And under the circum¬ 
stances vou did not consider that act what might m termed 
one that deserved censure from your husband? A. No, I 


did not, because I had often told mv husband about Mr. 

* 

Hoadlev and of him. 

* 

Q. He was conversant with the family relations existing 
between vou and the Iioadlevs? A. Yes; if it had occurred 


to me it would have made him jealous I wouldn’t have done 
it. 


Q. What did he say to you at that particular time? Just 
state in your own language. A. He was very angry 
and- 

Q. Did he curse you? A. No. 

Q. What did he sav? A. He said that he had ev^rv rea- 
son to be jealous because- 

Q. Said what? A. Every reason to be jealous because 
Mr. Hoadlev’s manner toward me did not seemj at all 
fatherlv and mine was more than friendly toward him, and 

* * I ' 
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accused me of having taken trips with Mr. Headley. 

59 I had itold him about going to Mount Vernon. We 
went up about one o'clock, I think, took some pic¬ 
tures, and came back about four, she was ill that day and 
said she would meet us for dinner. That is the only time, 
I had told my husband, I had shown him pictures I had 
taken up there. The only trip I ever took with Mr. Hoad- 
ley except when she was with us. 

Q. Did he accuse you of being intimate with him? A. 
Yes. 

Q. What did he say in that respect? Just state in your 
own language? A. He accused me of having taken other 
trips with him. 

Q. Did lie say that you had improper relations with him? 
A. Yes. 

Q. Such relations as exist between husband and wife? 
A. Yes. 

Q. He accused you of that? A. Yes. 

Q. Frequently? A. He referred to it afterwards occa¬ 
sional lv, ves. 

Q. Well, were those accusations true or false? A. False. 
Q. How is that, Lady? A. They were false. 

Q. Did you tell your husband that they were false? A. 
Yes, I told him. 

Q. What did he say in reply? A. I told him that he 
was absolutely ridiculous making an accusation of that 
kind, I told him I thought it was because he was drinking, 
but he istill accused me the next morning. 

60 Q. Now, is that the reason why you and your hus¬ 
band ceased living together? A. No, we did not 

cease living together then. That was onlv about three weeks 
after we were married. 

Q. Well, why did you cease living with him? A. Be¬ 
cause he drank verv heavily and was extremelv disagree- 
able when he was drinking and he has no desire to stop. 

Q. He still kept accusing you of those improper things, 
did he? A. Yes. 

Q. Now, when you told him that these accusations which 
he made against you were false what did he say in reply, 
if vou remember? A. I don’t remember. 

Q. Do not remember? A. No, not very often, didn’t pay 
anv attention because he was drinking. He verv often 

• Vy % 

did not remember the next day what he had said, but he 
did remember this, he accused me of it the next dav. 
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Q. Was lie drinking in 1920 shortly after yoif married 
him? A. Yes. 

Q. I thought the country was dry at that tinie? A. I 
guess it wasn’t. 

Q. So they got liquor down in Washington at the Na¬ 
tional Capital. Well, well. Your husband knew Ithat you 
were sick at this time when he made those accusations 
against you, didn’t he? A. Yes. 

Q. Plow did he treat you when you weife in the 

61 hospital? Did he call to see you? A. Yes, ljie called, 
but he was verv formal, verv cold. 

Q. How frequently did he call? A. Every day. j 
Q. Did he speak to you about those improper relations 
when he called to see you? A. Not while I was ini the hos¬ 
pital, no. 

Q. After you left the hospital did he- A. Yes. 

Q. Speak to vou about those improper relations? A. 
Yes. 

Q. And made those accusations against you? A. Yes. 
Very often I would speak of things that he had told me and 
he didn’t remember them, he told me I lied. 

Q. Well, was he frequently under the influence of liquor? 
A. Yes, very frequently. 

Q. Very frequently? A. Yes, nearly every nigfjt. 

Q. Every dav? A. Yes, nearlv everv dav. 

Q. He must have had a certain place that he! visited 
daily. A. No, he drank at home after he came home. 

Q. He drank at home, too? A. Yes. 

Q. Well, now, what effect did your husband’s con- 

62 duct have on your health? A. It made Hie verv 

•/ •/ 

nervous and ill. 

Q. Made your life miserable? A. Yes, absolutely. 

Q. And it made further cohabitation with your ljiusband 
impossible? A. It did, yes. 

Q. And you were in nowise to blame for the domestic un¬ 
happiness? A. No, I don’t feel that I am. 

Q. You think it is beyond all possibility of a reconcilia¬ 
tion? A. I do, ves. 

The Court: That is all, Lady. 

Mr. Woodburn: That is all. 

Mr. Bartlett: That is all, Mrs. Bliss. I assume thC plain¬ 
tiff rests? 

Mr. Woodburn: Yes, we rest, if your Honor pleCse. 
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Mr. Bartlett: The defendant has no testimony to offer, 
if the Court please, and submits the case for the Court’s 
decision. 

The Court: File this Power of Attorney authorizing 
Judge Bartlett, a member of this bar, to appear for the 
defendant. 

You may enter judgment for the plaintiff and against 
the defendant, granting to the plaintiff a decree of divorce 
dissolving the bonds of matrimony now and heretofore ex¬ 
isting between Ruth C. Bliss, plaintiff, and Arthur L. Bliss, 
defendant, and restoring said parties to the status of un¬ 
married persons. 

63 State of Nevada, 

County of Washoe: 

I, J. Lozano, Official Reporter of the Second Judicial 
District Court of the State of Nevada, in and for the 
Countv of Washoe, do hereby certify: 

That as such Official Reporter, I was present in Depart¬ 
ment No. 1 of said Court on Wednesday, the 5th day of 
January, A. D. 1921, at the hour of 10.10 o’clock A. M., of 
said day, and then and there took verbatim shorthand notes 
of the testimony given and proceedings had therein upon 
the trial of the case of Ruth C. Bliss, plaintiff, vs. Arthur 
L. Bliss, defendant. 

That the foregoing transcript, consisting of pages num¬ 
bered one (1) to twenty-four (24), both inclusive, contains 
a full, true and correct transcription of my said shorthand 
notes, so taken as aforesaid, and a full, true and correct 
statement of the testimony given and proceedings had on 
the trial of the said above-entitled action, to the best of 
my knowledge and ability. 

Dated at Reno, Nevada, December 8th, 1926. 

J. LOZANO. 

64 In the Second Judicial District Court of the State of 

Nevada in and for the County of Washoe. 

Ruth C. Bliss, Plaintiff, 
vs. 

Arthur L. Bliss, Defendant. 

I, E. H. Beemer, County Clerk and ex-officio Clerk of 
the Second Judicial District Court of the State of Nevada, 
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in and for the County of Washoe, do hereby certify that I 
have compared the foregoing with the originals thereof, 
and that I am the keeper of all said originals, keeping same 
on file in my office as the legal custodian, and keeper of the 
same under the laws of the State of Nevada, and 1 further 
certify that the foregoing copies, attached hereto are full, 
true and correct copies of the complaint, answer, pecree of 
divorce and transcript of testimony in case No. l(j>500, and 
now on file and of record in my office. 

I do further certify that the same have not beeij altered, 
amended or set aside, but arc still of full force ai(id effect. 

In witness whereof, I have hereunto set my hand and 
affixed the Seal of the said Court this 11 day df April, 
A. D. 1929. 

[district court seal.] E. H. 

County | Clerk. 

I 

65 I, Thomas F. Moran, one of the Presiding Judges 
of the Second Judicial District Court of the State 
of Nevada, in and for the County of Washoe, dp hereby 
certify that said Court is a Court of Record, having a 
Clerk and a Seal; that E. H. Beemer, who has signed the 
annexed attestation, is the duly elected and qualified 
County Clerk of the County of Washoe, and was at the 
time of signing said attestation, ex-officio Clerk of said 
Court. 

That said signature is his genuine handwriting, and 
that all of his official acts as such Clerk are entitled to 
full faith and credit. 

And I further certify that said attestation is | in due 
form of law. 

Witness mv hand this 11 dav of April, A. D. 1^29. 

THOMAS F. MORANl, 

One of the Presiding Judges of the 
Second Judicial District Coyrt of 
the State of Nevada, in and for 

the County of Washoe. j 

I 

State of Nevada, 

County of Washoe, ss: j 

I, E. H. Beemer, County Clerk and ex-officio Clerk of 
the Second Judicial District Court of the State of Nevada, 
in and for the County of Washoe, do hereby certify that 
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the Honorable Thomas F. Moran, whose name is subscribed 
to the preceding Certificate, is one of the Presiding Judges 
of said Court, duly elected and qualified, and that the sig¬ 
nature of said Judge to said Certificate is genuine. 

In witness whereof, I have hereunto set my hand 

66 and affixed the Seal of the said Court this 11 day of 
April, A. D. 1929. 

[district court seal.] E. H. BEEMER, 

County Clerk and ex-officio Clerk 
of the Second Judicial District 
Court of the State of Nevada , in 
and for the County of Washoe. 

Defendant’s Exhibit “A”, Part 4. 

67 On February 25, 1931, Motion to Strike was filed. 
On February 25,1931, Notice of Hearing was filed. 

On March, 10, 1931, Order denying Complainant’s Mo¬ 
tion to Strike portion of Defendant’s Plea was filed and on 
March 11, 1931 recorded in Chancery Order Book 239, on 
page 174. 

On March 13, 1931, Complainant filed Praecipe for setting 
down for Argument Plea of Defendant, which was re¬ 
corded on March 14, 1931, in Chancery Order Book 246, on 
Page 249, in the words and figures following, to-wit: 

In the Circuit Court of the Eleventh Judicial Circuit in 

and for Dade Countv, Florida. 

! * * 

In Chancerv. 

No. 31500-C. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraixe Bliss, Defendant. 

Prcecipe for Setting Plea Dorm for Argument. 

Complainant requests that the clerk will set down the 
defendant’s plea for argument. 

| HERBERT U. FEIBELMAN, 

Solicitor for Complainant. 
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68 On April 8, 1931, Notice of Hearing was filed. 

On April 15, 1931, Motion was filed, in the words 
and figures following, to-wit: 

In the Circuit Court of the 11th Judicial Circuit in and for 

Dade Countv, Florida. 

! 

In Chancerv. 

No. 31500. 

Ruth Clarke Bliss, Complainant, j 

vs. j 

Arthur Lorraine Bliss, Defendant. 

Motion. 

Comes now the defendant, and suggests to the Court 
that the above cause is now at issue upon Bill ar^d Plea, 
and moves the Court for a hearing thereon, eitheij before 
the Court, or by reference to a Master, to adduce testimony 
for findings and final decree thereon. 

Respectfully, 

S. P. ROBINEALl, 
Solicitor for the Defendant . 

69 On May 20, 1931, Order Sustaining Plea was filed 
and on May 21, 1931 recorded in Chancerv Order 

Book 249, on page 104, in the words and figures following, 
to-wit: 

In the Circuit Court of the Eleventh Judicial Circuit of 
Florida, in and for Dade County. j 

l 

In Chancery. 

No. 31500-C. 

I 

Ruth Clark Bliss, Complainant, j 

i 

vs. | 

Arthur Lorraine Bliss, Defendant. 

Order Sustaining Plea. 

The Plea of the Defendant in the above styled caus^, filed 
herein January 26, 1931, having been set down for argu- 
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ment by the Complainant, for the purpose of testing the 

sufficiency of said Plea, and the sufficiency of said Plea 
* * * 

having been argued by Counsel for the respective parties, 
and the Court being fully advised in the premises, 

It is ordered, adjudged and decreed as follows: 

1. That said Plea be, and the same is hereby sustained. 

2. That Itlie Complainant be, and hereby is allowed until, 
and including, the June, 1931, Rule Day, within which to 
either file an Amended Bill of Complaint herein, or to 
amend her Bill of Complaint herein, as she may be advised, 
and to serve a copy of such Amendment or Amended Bill, 
as the case might be, upon the Solicitors of Record for the 
Defendant. 

Done and ordered, at Miami, Florida, this 19th dav of 
May, A. D. 1931. 

i W. L. FREELAND, 

Circuit Judge. 

70 On June 1, 1931, Stipulation was filed, in the words 
and figures following, to-wit: 

In the Circuit Court of the Eleventh Judicial Circuit in and 

for Dade County, Fla. 

In Chance rv. 

No. 31500-C. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Stipulation. 

It is stipulated and agreed between the complainant and 
the defendant that the complainant shall have to and in¬ 
cluding June 10, 1931, in which to file Amended Bill of 
Complaint. 

Witness the hands of the respective parties at Miami, 
Dade Countv, Florida, this 1 dav of June, A. D. 1931. 

HERBERT U. FEIBELMAN, 

Solicitor for Complainant. 

S. P. ROBINEAU, 

Solicitor for Defendant. 
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71 On June 10, 1931, Complainant filed her .^mended 
Bill of Complaint, in the words and figure^ follow¬ 
ing, to-wit: | 

In the Circuit Court of the Eleventh Judicial Circuit in and 

for Dade Countv, Florida. 

In Chancery. 


Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. ! 

i 

i 

Amended Bill for Alimony. 


Comes the complainant, by leave of court first Ijiad and 
obtained and files this her amended bill of complaint as 
follows: 

Ruth Clarke Bliss, of Washington, D. C., brings tjhis, her 
bill, against Arthur Lorraine Bliss, of Coral Gableg, Dade 
County, Florida; and thereupon your orator coijnplains 
and says: 

I. 

That the complainant is a resident and citizen of Wash¬ 
ington, District of Columbia, and is over the ag^ of 21 
years; that the defendant, Arthur Lorraine Bliss, is|a resi¬ 
dent and citizen of the City of Coral Gables, Dade (pounty, 
Florida, and is over the age of 21 years; that the complain¬ 
ant and the defendant were married in Washington. D. C., 
on February 7, 1920, and lived together as husband and 
wife until May 7, 1920, when the defendant, without just 
cause or provocation, left the complainant, who h^d just 


been removed from a hospital to her home, nervous and in 
ill health; that no children were born of this unfortunate 
marriage. 


That since May 7, 1926, the defendant has failed and 
refused to contribute to the support and maintenance of 
this complainant; that she has had to seek employment in 
order to sustain herself, altho the defendant, before his 
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marriage with the complainant, and at all times since, has 
been a man of considerable means, healthy and able-bodied, 
and well able to provide for the complainant in a manner be- 
fit-ing the condition in life of the parties; that the defend¬ 
ant is now engaged in no active business, but, by reason 
of his great wealth, consisting in money, in stocks and 
bonds, has .retired and is living in a position of comfort 
and ease, while this complainant has to struggle for her 
existence and sustenance. 


III. 

The complainant further alleges that on to wit, the 5th 
day of January, 1921, a decree of absolute divorce was 
granted bv the Second Judicial District Court of the State 
of Nevada,' in that certain cause entitled Ruth C. Bliss, 
plaintiff, versus Arthur L. Bliss, defendant, a true copy of 
which decree has been filed in this cause bv the defendant 
and has been made a part of the defendant’s plea and is now 
adopted and made a part of this complainant’s amended 
bill of complaint. The complainant further alleges that 
the said Decree of Divorce was obtained thru fraud and 
is null and void and of no effect, the facts of the case being 
these: 

For a period of about ten days during the latter part 
of April, 1920, complainant was confined to the hospital 
because of a very serious physical ailment, and was obliged 
to undergo a surgical operation. At the end of said period, 
while in a very nervous and weakened physical and mental 
condition, she returned from the hospital to the home of 
the defendant at Xo. 2844 Wisconsin Avenue, Xorth- 
73 west, Washington, D. C. At said time, and for a 
long period of time prior thereto, the plaintiff and 
defendant were, and had been, residents of and had their 
matrimonial domicile in the District of Columbia. On the 
day following her return from the hospital, and while in 
the condition last aforesaid, defendant announced to com¬ 
plainant that he desired to be divorced from the complain¬ 
ant, and that he had made all necessary arrangements for 
the complainant to apply for and secure a divorce. There¬ 
upon he stated to complainant that she should go to the 
City of Reno, in the State of Nevada, to obtain said divorce. 
He further stated to complainant that he would cause to be 
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presented for complainant’s signature a certain paper re¬ 
lating to her dower and marital rights in his real land per¬ 
sonal property. Pursuant thereto defendant did cause to 
be presented to the complainant a certain papeij-writing, 
without making her acquainted with the terms ajad effect 
thereof. Complainant did not read or cause to have read 
to her the said paper-writing, and was at no time ftirnished 
with a copy thereof. Being at said time under the domin¬ 
ion and influence of the defendant, she signed the said pa¬ 
per-writing. Within a day or two thereafter the defendant 
caused the complainant to go to the office of his attorney, 
and she was there directed to sign a second papeij-writing 
relating to her marital rights in defendant’s property and 
estate. Thereupon complainant signed said paperjwriting. 
She was furnished with no copy thereof, and does r|ot know 
its terms and conditions. She avers that neither prior 
thereto, nor at the time of the signing of said pajjer-writ- 
ing, was she advised or informed of the defendant’s finan¬ 
cial condition, nor had she any knowledge of the extent of 
his real and personal property. She has since learned, and, 
upon information and belief, avers that at said time her 
husband owned property of the value of more than) a quar¬ 
ter of a million dollars. Nine days after cqmplain- 
74 ant returned from the hospital, and while she was in 
a very nervous and weakened condition as above al¬ 
leged, at the request and direction of the defendalnt, and 
while under his influence, dominion and control, she went to 
the City of Reno, in the State of Nevada, and there met a 
certain attorney at law who had theretofore been retained 
by the defendant for the purpose of securing an absolute di¬ 
vorce from the bonds of matrimony then existing between 
complainant and defendant. Complainant remained se- 
riouslv and continuously ill for a period of one veqr from 
and after April, 1920. Complainant avers that at the time 
aforesaid under the laws of the District of Columbia an 
absolute diverce could not have been obtained on the ground 
of absolute cruelty. Complainant had at said time nb basis 
for applying for or obtaining an absolute divorce under the 
laws in force in the District of Columbia, as her husband, 
(the defendant), had not theretofore been guilty df such 
dereliction of dutv in the matrimonial relation as would 
have entitled the plaintiff to have it finally dissolved. At 
the request of the defendant the said attorney, on December 
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29, 1920, filed a complaint in the Second Judicial District 
Court of the State of Nevada, in the name of complainant 
against her husband, being Cause No. 1G500, alleging ex¬ 
treme cruelty on the part of defendant. Complainant was 
not requested or required to pay any attorney’s fee for 
filing suit, but the attorney was subsequently paid his fee 
with funds furnished to complainant by the defendant for 
that specific purpose. On December 31, 1920, the defend¬ 
ant, being then a resident of the District of Columbia, with¬ 
out service of process upon him, and within two days after 
the filing of; said suit, voluntarily entered his appearance 
in said cause, and caused to be filed therein an unverified 
answer to said complaint. On January 5, 1921, the 
75 said Court entered an alleged decree that the bonds 
of matrimony then existing between this complainant 
and defendant “be dissolved”, which decree is the one filed 
in this cause by the defendant, and which complainant avers 
was and is null and void for the reasons hereinabove set 


forth. Immediatelv after the entrv of said decree com- 

* • 

plainant went to California for a brief visit, and she there 
received a telegram from the defendant. Within a few davs 
thereafter she went to New York for the purpose of enter¬ 
ing a secretarial school in order to qualify herself to earn 
a livelihood. She entered said school and remained therein 


for a number of months, during which time the defendant 
was in communication with her, and also called to see her. 
Upon completion of her course in school, complainant re¬ 
turned to the City of Washington, D. C. and obtained em¬ 
ployment. Shortly after her return to said City the de¬ 
fendant called upon her and stated that he realized that his 
treatment of her had been abonwible, and that he intended 
and desired to provide for her maintenance and support. 
He further told her that he objected to her accepting any 
employment whatever, and that he did not want her to work 
in any office.: He promised complainant that he would cause 
certain bonds to be transferred, so that he would be enabled 
to make adequate provision for complainant, so that she 
would not have to worry about her financial affairs during 
the remainder of her life time. Plaintiff, relying upon said 
representations and promises, resigned her position. De¬ 
fendant from said date, and continuously for a period of 
approximately four years, did supply complainant with 
approximately $250.00 each and every month. He also 
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furnished complainant’s living quarters, and frequently 
visited her. During the vear 192G, defendant sen: word to 
complainant by one of his employes that he no longer in¬ 
tended to supply complainant with funds for lief mainte¬ 
nance and support. Thereafter he discontinued making pay¬ 
ments to the complainant, and has failed to maintain 
76 and support her. Thereupon complainant consulted 
a lawyer in the District of Columbia about prosecut¬ 
ing a suit to annul the alleged divorce aforesaid, but was 
informed that she would have to go to the State of Nevada 
and file her petition in the Court which had granted said 
alleged divorce. Complainant was at said time, ijnd since 

has been continuouslv without funds sufficient for said 

% 

purpose, and was and is financially unable to g4 to said 
State for the purpose aforesaid. On the 29th day of July, 
1929, complainant filed a petition in the Supreme Court of 
the District of Columbia for the purpose of annulling said 
divorce and obtaining a decree for her support and main¬ 
tenance, but complainant was unable to secure personal 
service upon the defendant in the District of Columbia. 
Her attorneys applied for and obtained an order of publi¬ 
cation for the appearance of the defendant, whereupon de¬ 
fendant entered a special appearance and objected to the 


jurisdiction of said Court for want of personal service. The 


said Court, upon defendant’s motion, vacated the 


rder of 


publication for the appearance of the defendant| in said 
cause. Thereafter complainant promptly sought Relief in 
the Circuit Court of the Eleventh Judicial Circuit in and 
for Dade County, Florida. 

Wherefore, this complainant prays that this court will 
take jurisdiction of this cause and grant to this complain¬ 
ant a Writ of Summons of the State of Florida, directed to 
the defendant, Arthur Lorraine Bliss, commanding him to 
appear by a short day fixed by the Court, to answer all and 
singular the allegations of the foregoing bill, but not under 
oath, his answer under oath being hereby expressly waived, 
and the complainant prays that the court will, upon hearing 
the testimony, grant to this complainant alimony pendente 
lite and permanent, in keeping with the condition in 
7/ life of the parties and the financial standing and abil¬ 
ity of the defendant, and will require the defendant 
to pay the costs of these proceedings, including tjie fees 

4—6491 


50 


RUTH C. BLISS VS. ARTHUR L. BLISS. 


of the complainant's solicitors and the complainant prays 
that she may have such other and further relief in the 
premises as this bill justifies and as to equity may seem 
meet; and this complainant will ever prav, etc. 

RUTH CLARKE BLISS, 

Complainant. 

HERBERT U. FEIBELMAX, 

Solicitor for Complainant. 


Signed in the presence of: 

I HAROLD P. GAXIS. 


On June 23, 1931, Defendant by and through his attorney, 
filed his Motion to strike in words and figures as follows, 
to-wit: 


In the Circuit Court of the lltli Judicial Circuit in and for 

Dade Countv, Florida. 


In Chancery. 


Xo. 31500. 


Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 
Motion to Strike. 


Comes now the Defendant, and moves to strike the fol¬ 
lowing part of Paragraph Three of the Complainant’s 
Amended Bill for Alimony: 


“Immediatelv after the entrv of said decree com- 
78 plainant went to California for a brief visit, and she 
there received a telegram from the defendant. 
Within a few days thereafter she went to Xew York for the 
purpose of entering a secretarial school in order to qualify 
herself to earn a livelihood. She entered said school and 
remained therein for a number of months, during which 
time the defendant was in communication with her, and also 
called to see her. Upon completion of her course in school, 
complainant returned to the City of Washington, D. C. and 
obtained employment. Shortly after her return to said 
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City the defendant called upon her and stated| that he 
realized that his treatment of her had been abominable, and 
that he intended and desired to provide for her maintenance 
and support. He further told her that he objected to her 
accepting any employment whatever, and that hej did not 
want her to work in any office. He promised complainant 
that he would cause certain bonds to be transferred, so that 
he would be enabled to make adequate provision for com¬ 
plainant, so that she would not have to worry ajbout her 
financial affairs during the remainder of her life time. 
Plaintiff relying upon said representations and promises, 
resigned her position. Defendant from said date jmd con¬ 
tinuously for a period of approximately four years, did 
supply complainant with approximately $250.00 each and 
every month. He also furnished complainant’s living quar¬ 
ters, and frequently visited her. During the year 1926 de¬ 
fendant sent word to complainant by one of his employees 
that he no longer intended to supply complainant with 
funds for her maintenance and support. Thereafter he dis¬ 
continued making payments to the complainant, |and has 
failed to maintain and support her. Thereupon complainant 
consulted a lawyer in the District of Columbia aboult prose¬ 
cuting a suit to annul the alleged divorce aforesaid, 
79 but was informed that she would have to gO to the 
State of Nevada and file her petition in thp Court 
which had granted said alleged divorce. Coi 
at said time, and since has been continuously 
sufficient for said purpose, and was and is tins 
to go to said State for the purpose aforesaid. 

on the following grounds: 

1. That said allegations are surplusage and are not ex¬ 
planatory or creative of any equity in the bill. 

2. That said allegations seek to present a new equity on 
the basis of a new promise upon a new arrangement which 
is incompatible with the theory of alimony and maintenance 
and non-support. 

3. That said allegations make the bill duplicitous. 

4. That said allegations sound in breach of contract but 

create no equity, there being full, adequate remedy at law 

if anv contract has been made and breached. 

* 

5. That said allegations are irrelevant. 


tiplamjant was 
without funds 
ncially unable 
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6. That, said allegations consist of impertinent matter not 
relevant to the theorv of the Bill. 

Wherefore, defendant respectfully prays that the Court 
expunge the allegations hereinbefore objected to upon such 
terms and conditions as shall be fixed bv the Court. 

S. P. ROBINEAU, 
Solicitor for Defendant . 

On June 23, 1931, Defendant filed Demurrer to Amended 
Bill for Alimony, in the words and figures following, to-wit: 

80 In the Circuit Court of the 11th Judicial Circuit in 

and for Dade County, Florida. 

In Chance rv. 

% 

No. 31500. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Demurrer to Amended Bill for Alimony. 

Comes now the defendant, Arthur Lorraine Bliss, and 
demurring unto the complainant’s Amended Bill of Com¬ 
plaint says that the same is insufficient and bad in sub¬ 
stance, and as grounds of substantive law to be argued, 
would show unto the Court: 

1. That said Amended Bill for Alimonv filed herein bv 

» •> 

the complainant is without equity. 

2. That said Amended Bill for Alimonv affirmativelv 

* • 

shows that the complainant and defendant in this cause are 
not husband and wife. 

3. That said Amended Bill for Alimonv affirmativelv 

» % 

shows that there has been a valid decree of divorce issued 
by court of competent jurisdiction, divorcing the complain¬ 
ant and the defendant a vinculo matrimoni. 

4. That said Amended Bill for Alimonv shows no right 
in the complainant to have said decree of divorce set aside. 

5. That said Amended Bill for Alimonv affirmativelv 

* 

shows that the complainant does not come into the Court 
with clean hands. 
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6. That said Amended Bill for Alimony affirmatively 
shows that the complainant has been guiltv of laches. 

S. P. ROBINEATJ, 

Solicitor for Defendant. 

81 Verification of Counsel. i 

Comes now Garland M. Budd, Jr., of counsel foif the De¬ 
fendant in the above styled cause certifies that in his opinion 
the above and foregoing Demurrer is well founded in point 
of law. 

GARLAND M. BUDp, Jr. 
State of Florida, j 

County of Dade, ss: 

This day personally appeared before me Garland M. Budd, 
Jr. to me well known and being by me first duly sworn and 
cautioned upon his oath deposes and says, that he is of 
Counsel for the defendant, Arthur Lorraine Bliss, ;and the 
said defendant is now absent from the State of Florida and 
the jurisdiction of this Court; further, affiant makes tjhis Affi¬ 
davit in his behalf and says that the above and fdregoing 
Demurrer is interposed in good faith and not for the pur¬ 
pose of delav. 

GARLAND M. BUDD, Jr^, 

J. E. YONGE, (n. p. seal.) 

Notary Public. 

My commission expires Nov. 12,1932. 

82 On July 6, 1931 Praecipe for Setting Dojvn De¬ 
murrer for Argument was filed by Complainant and 

on July 7, 1931 recorded in Chancery Order Book 248, on 
page 364, in the words and figures following, to-wit: | 

In the Circuit Court of the Eleventh Judicial Circuit in and 

for Dade County, Florida. 

In Chancery. 

- 

Case No. 31500-C. 

I 

Ruth Clarke Bliss, Complainant, j 

vs. 

Arthur Lorraine Bliss, Defendant. 

Prcecipe for Setting Dozen Demurrer for Argument. 

Comes complainant, Ruth Clarke Bliss, by her attorney, 
Herbert U. Feibelman, and prays that the court will se^; down 
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defendant’s demurrer to the amended bill of complaint in the 
Chancery Order Book for argument. 

HERBERT U. FEIBELMAN, 

Attorney for Complainant. 

On December 29, 1931, Complainant filed Motion for Or¬ 
der of Dismissal, in the words and figures following, to-wit: 

83 In the Circuit Court of the Eleventh Judicial Circuit 

jin and for Dade County, Florida. 

In Chancery. 

* 

=31500-0. 

i i 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Motion for Order of Dismissal. 

Conies now the complainant, by Herbert U. Feibelman, 
her solicitor,; and moves the Court to dismiss this cause 
without prejudice at the cost of the complainant. 

I H. U. FEIBELMAX, 

Attorney for Complainant. 

On December 29, 1931, Notice of Hearing was filed, in the 
words and figures following, to-wit: 

In the Circuit Court of the Eleventh Judicial Circuit in and 

for Dade County, Florida. 

In Chancerv. 

% 

=31500-0. 

I I 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Notice of Hearing. 

To S. P. Robineau, Solicitor for Defendant: 

You will please take notice that I will call up for 

84 hearing before the Honorable Judge Worth W. Tram¬ 
mell, at his Chambers in the Court House, Miami, 

Dade County, Florida, on Saturday, January 2, 1932, at 10 
o’clock, A. M., or as soon thereafter as counsel can be heard, 
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the Motion for Order of Dismissal of the above styled cause, 
which I have filed for the complainant in said cau^e. 

Kindlv govern vourself accordingly. 

HERBERT U. FEIBELMAN, 

Solicitor for Complainant. 

Received a true copy of the above and foregoing Notice 
this 29th dav of December, A. D. 1931. 

S. P. ROBINEAtl, 
Solicitor for Defendant. 

On January 7, 1932 Affidavit of S. P. Robineau jvas filed 
before Hon. Worth W. Trammell, one of the Judges of the 
Circuit Court, and on January 8, 1932 filed in this .office, in 
the words and figures following, to-wit: 

l 

i 

State of Florida, 

County of Dade, ss: 

Before me, the undersigned authority, a Notarjr Public 
in and for the State of Florida at large, duly appointed, qual¬ 
ified and acting, and authorized by law to administbr oaths 
and take acknowledgments, personally appeared S. P. Robi¬ 
neau, to me well known, who, being by me fijrst duly 
85 cautioned and sworn, upon oath deposes and says: 

That his name is S. P. Robineau; that he is a resident of 
Miami, Dade County, Florida; that he is a practicing at¬ 
torney at law, duly admitted under the laws of the (State of 
Florida to practice before the courts of this State ;j that as 
such lawyer he represents one Arthur Lorraine Bliss, in that 
certain cause entitled Ruth Clarke Bliss, Complainant, vs. 
Arthur Lorraine Bliss, Defendant, now pending in the Cir¬ 
cuit Court of the Eleventh Judicial Circuit of Florida., in and 
for Dade County, being Chancery cause No. 31500; that his 
said client, Arthur Lorraine Bliss, is at the present tjime out 
of the boundaries of the State of Florida; and that hb makes 
this affidavit in his behalf; | 

That he is well acquainted with previous proceedings at 
law and in equity heretofore brought by the said cofnplain- 
ant, Ruth Clarke Bliss, against his said client, Arthqr Lor¬ 
raine Bliss, in other jurisdictions, to-wit, first, that certain 
cause in the Supreme Court of the District of Columbia 
styled Ruth C. Bliss, Plaintiff, vs. Arthur L. Bliss, defend¬ 
ant, being a cause at law in said Court numbered 72640, which 
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was instituted therein on the 2nd day of February, 1927, and 
which said cajuse did purport to sue the said defendant upon 
a breach of a promise to marry the said complainant, which 
said promise was alleged to have been made on or about the 
first day of March, 1926; also that certain cause in the Su¬ 
preme Court pf the District of Columbia, styled Ruth Clarke 
Bliss, plaintiff, vs. Arthur Lorraine Bliss, defendant, being 
in equity and numbered 50016, which was instituted on July 
10th 1929, in which said cause the complainant sought to ob¬ 
tain alimony, to set aside a decree of divorce theretofore ob¬ 
tained by the complainant in the State of Nevada, and for 
the cancellation and annulment of certain instruments pro¬ 
viding for the discharge of dower and marital rights; 
86 That] the said first cause at law, numbered 72640 
as above mentioned, was duly dismissed upon motion 
of complainant, Ruth Clarke Bliss, and the second cause is 
still pending, but upon which no personal service has yet 
been made, there having been constructive service at¬ 
tempted by sequestration, which said service was set aside 
upon special appearance and motion by the said Supreme 
Court of the District of Columbia, from which Order there 
was an appeal, and which Order was duly sustained upon 
such appeal. 

That he also knows that on September 1926, the said de¬ 
fendant, Arthur Lorraine Bliss, did duly marry one Edith 
Bennie, and that tliev have lived as man and wife within the 
State of Florida and in the County of Dade since that time, 
and are both duly domiciled residents and citizens of the 
State of Florida and County of Dade; 

And affiant further savs that he has been informed bv the 

• •» 

Hon. Wm. C. Sullivan, of Washington, D. C., who was of 
counsel in the causes heretofore sued out as aforesaid bv 
the complainant against the defendant in the District of 
Columbia: that he had had a conference with the counsel of 
record for thq complainant in said causes in the District of 
Columbia, an$ that counsel for the complainant had in¬ 
formed him that in the event that the motion for a dismissal 
without prejudice of the cause now pending in the Circuit 
Court of the Eleventh Judicial Circuit of Florida in and 
for Dade County was granted, that it was probable that 
another suit would be brought in Nevada. 

That this affidavit is made for the purpose of resisting a 



RUTH C. BLISS VS. ARTHUR L. BLISS. 


57 

Motion to Dismiss without Prejudice the c^use now 
87 pending in the Circuit Court of the Eleventh! Judicial 
Circuit in and for Dade Countv above described. 
Further affiant saveth not. | 

S. P. ROBI^EAU. 

i 

i 

Sworn to and subscribed before me, this 7 day ^>f Janu- 
arv, 1932. 

[n. p. seal.] BETTY BALDWIN, 

Notary Public in and fo rj the 
State of Florida at targe. 


My commission expires Nov. 11, 1933. 

On January 12, 1932, Order was filed and recorded on 
January 13, 1932 in Chancery Order Book 258, on ppge 439, 
in the words and figures following, to-wit: 


In the Circuit Court of the lltli Judicial Circuit inland for 

Dade County, Florida. j 


In Chancerv. 

•r 

No. 31500. 


Ruth Clarke Bliss, Complainant, 


Arthur Lorraine Bliss, Defendant. 

Order. 

i 

This cause coming on to be heard upon motion of tljie com¬ 
plainant for an order to dismiss the herein cause Without 
prejudice and the said motion being resisted and obposed 
by counsel for the defendant, and the Court having 
88 duly inspected the record of the cause, upoii argu¬ 
ment of counsel and presentation of brief ahd au¬ 
thorities, the Court finds that the rights of the defendant 
would be seriously prejudiced by such a dismissal, aijd that 
unnecessary and prolonged litigation is apparent, and that 
it would be inequitable not to have a hearing upon the 
merits of the cause and a final adjudication of the rights 
between the parties, it is therefore 
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Ordered, decreed and adjudged that the Motion of the 

complainant ito dismiss this cause without prejudice be, and 

tlie same is hereby denied. Be it further 

* 

Ordered, decreed and adjudged that the herein cause 

proceed to final adjudication according to rules, without 

aiiv further unnecessary delay. 

* • • 

Done and ordered in Chambers at Miami, Dade County, 
Florida, this 11th dav of January, A. D. 1932. 

i “ WORTH W. TRAMMELL, 

Judge. 

On May 16, 1932, Defendant filed Notice of hearing in the 
words and figures following, to-wit: 

89 In tliej Circuit Court of the lltli Judicial Circuit in 

and for Dade County, Florida. 

In Chancery. 

No. 31500. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Notice. 

To H. U. Fejbelman, Solicitor for the Complainant, Ruth 
Clarke Bliss: 

Please take notice that the above styled cause is set down 
for hearing before the Honorable Worth W. Trammell, 
upon all pending Motions and Demurrers, by Special Ap¬ 
pointment at the hour of 11:00 o'clock A. M. on the 24th dav 
of Mav, A. D. 1932. 

ft" 7 

Please govern vourself accordingly. 

S. P. ROBINEAU, 

Solicitor for Defendant. 

Received a copy of the above and foregoing notice this 
10th dav of Mav, A. D. 1932. 

H. U. FEIBELMAN, 
Solicitor for Complainant. 
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On May 27, 1932, Order Sustaining Demurrer was 

Tiancerv 


90 

filed and on May 28, 1932, recorded in C 
Order Book 267, on Page 488, in the words and figures 
following, to-wit: 

In the Circuit Court of the 11th Judicial Circuit ii] and for 

Dade Countv, Florida. 

j 

I 

In Chancerv. 

No. 31,500. 


Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 


Order Sustaining Demurrer . 




This cause coming on to be heard after due notice upon 


defendant’s Demurrer to complainant’s Amended 
Complaint, said Demurrer having been filed prio] 


Bill of 
to the 


date upon which the new Chancery Rules governing prac¬ 
tice in Courts of Equity in the State of Florida became 
effective, upon argument, the Court being adviseef. in the 
premises, it is now therefore considered 

Ordered and decreed that the complainant’s Amended 
Bill of Complaint fails to state a cause of action and is 
without equity. It is further 

Ordered and decreed that the defendant’s Demurrer to 
complainant’s Amended Bill of Complaint be and the same 
is hereby sustained, and the complainant given until the 10th 
day of June, A. D. 1932, to file such Amended Bill as she 

mav be advised. And it is further 

* • • 

Ordered and Decreed that in the event said Com- 


91 


in the 
bh Bill 


plainant fails to file such Amended Bill, or, 
event she files such Amended Bill and su 
should fail to state a cause of action, then and in that event, 
the defendant is hereby granted leave to apply for Final 
Judgment on issues of law. 

Done and ordered this 25th day of May, A. D. }932, in 
Miami, Dade Countv, Florida. 

WORTH W. TRAMMELL 

Jicdge. 
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On June 13, 1932, Certificate of Clerk was filed, in the 
words and figures following, to-wit: 

In the Circuit Court of the 11th Judicial Circuit in and for 

Dade County, Florida. 

In Chancerv. 

Xo. 31500. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Certificate of Clerk. 

1 hereby certify that no Amended Bill of Complaint has 
been filed by the Complainant in the above styled 
92 cause in compliance with that certain Order entered 
in the above stvled cause on the 25th dav of Mav, 
A. D. 1932. 

Dated June 13, 1932. 

E. B. LEATHERMAN, 

Clerk of the Circuit Court , in and 

for Dade County, Florida. 
By M. SWIFT, 

Deputy Clerk. 

[CT. CT. SEAL.] 


On June 14, 1932, Motion for Final Decree was filed, in 
the words and figures following, to-wit: 

In the Circuit Court of the 11th Judicial Circuit in and for 

Dade County, Florida. 

In Chancerv. 

* 

No. 31,500. 

Ruth Clarke Bliss, Complainant, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Motion for Final Decree. 

Comes now the Defendant, Arthur Lorraine Bliss and 
would show unto the Court that he did heretofore file his 
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Demurrer to the Complainant’s Amended Bill lof Com¬ 
plaint in this cause heretofore filed, and that thereafter, 
on the 25th day of May, A. D. 1932, the Court (lid duly 
enter an Order sustaining said Demurrer and de- 

93 creeing that the Complainant’s Amended Bill of 
Complaint failed to state a cause of actioii and is 

without equity; and this Defendant would furthier show 
unto the Court that the Complainant was given leave to file 
her Amended Bill of Complaint on or before the 10th day 
of June, A. D. 1932, and it was further Ordered that, if the 
Complainant failed to tile such Amended Bill of Complaint 
that then, and in that event, this Defendant had leave to 
apply for Final Decree on issues of law; and this |Defend- 
ant would show unto the Court that the Complaiiiant has 
failed to file anv Amended Bill in this cause; 

Wherefore, said Complainant is in default, and now, 
therefore, this Defendant respectfully moves the Court for 
the entry of a Final Judgment decreeing that the equities 
of this cause are with the defendant, and that the Complain¬ 
ant has no cause of action, and tliatt he cause be dismissed 
with prejudice to the complainant. j 

S. P. ROBINEAIJ, 

Solicitor for Arthur Lorraine Bliss, Defefulant. 

On June 14, 1932, Final Decree was filed and on tljie same 
date recorded in Chancery Order Book 270 on p^ge 144, 
in the words and figures following, to-wit: j 

94 In the Circuit Court of the 11th Judicial Circuit in 

and for Dade County, Florida. 

In Chancerv. 

No. 31500. j 

j 

Ruth Clarke Bliss, Complaint, 

vs. 

Arthur Lorraine Bliss, Defendant. 

Final Decree. 

This cause coming on to be heard upon application for 
Final Decree on issues of law, and the Court being duly 
advised in the premises, it is now therefore 
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Ordered and decreed that the complainant having failed 
to file her Amended Bill of Complaint by the 10th day of 
June, A. D. 1932, as required by Order of this Court, is 
now in default and will not be heard to urge anv new mat- 
ter in support of her suit. And it is now, therefore, 

Further ordered and decreed that the issues of law 
raised bv the defendant's General Demurrer to the Com- 
plainant’s Amended Bill of Complaint, are now in favor 
of the defendant, Arthur Lorraine Bliss, and that said 
Amended Bill of Complaint is without equity; 

Wherefore, it is the Final Decree of this Court that the 
equities of this suit are with the defendant, Arthur Lor¬ 
raine Bliss and against the complainant, Ruth Clarke Bliss, 
and said defendant, Arthur Lorraine Bliss be, and he is 
lierebv dismissed hence without dav and this suit of the 
complainant, Ruth Clarke Bliss is hereby denied and dis¬ 
missed with prejudice, at the expense of the said complain¬ 
ant, Ruth Clarke Bliss, which costs are hereby assessed at 
$ None. 

95 Done and ordered by me in Chambers at Miami, 
Dade County, Florida, this 14 day of June, A. D. 

1932. 


PAUL D. BARXES, 

Judge. 


Filed this 14th day of June, A. D. 1932, and recorded 
this 14 day of June, A. D. 1932, in Chancery Order Book 
270, on Page 144. 

i E. B. LEATHERMAX, 

Clerk Circuit Court , 
ByB. S. PEELER, 

Deputy. 

96 State of Florida, 

County of Dade, ss: 

I, E. B. Leatherman, Clerk of the Circuit Court, in and 
for Dade Cotmtv, Florida, do herebv certifv that the above 
and foregoing pages numbered from 1 to 73, inclusive, con¬ 
tain a true and correct copy and/or recital of all the pro¬ 
ceedings filed in the case of Ruth Clarke Bliss, Complain¬ 
ant, against Arthur Lorraine Bliss, Defendant, according 
to the files and records of this office. 
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In witness whereof, I have hereunto set my hand and 
affixed my official seal this 30th day of December, A. D. 
1932. * * i 

[seal.] E. B. LEATHERMlN, 

Clerk Circuit Court, Dade County, Florida. 

97 In the Circuit Court of the Eleventh Judicial Circuit 

in and for the County of Dade and i State of 
Florida. | 

i 

State of Florida, 

7 I 

County of Dade: 

I, Worth W. Trammell, presiding Judge of the Circuit 
Court of the Eleventh Judicial Circuit of the State of 
Florida, in and for the County of Dade, do hereby certify 
that E. B. Leatherman, whose name is subscribed to the 
foregoing attestation and to the appended authentication, 
was at the time of signing and sealing the same, (Clerk of 
the Circuit Court of the Eleventh Judicial Circuit of the 
State of Florida, in and for the County of Dade aforesaid, 
duly appointed, commissioned and qualified. Tliati as such 
clerk he is the legal custodian of all records and i judicial 
proceedings of said Court; and also as such cler|v is the 
recorder of deeds and the custodian of all books, jrecords, 
proceedings, deeds, mortgages, liens, contracts, assignments 
and judgments relating to real and personal property in 
the County of Dade, State of Florida. And that filill faith 
and credit are, and of right, should be given to all his offi¬ 
cial acts as such, in all courts of record or elsewhere, and 
that his attestation is in due form of law and by the|proper 
officer. 

Given under my hand and official seal at Miami, Dade 
Countv, Florida, this 30th dav of December, A. D. 1932. 
[seal.] WORTH W. TRAMMELL 

Circuit Judge. 

i 

98 State of Florida, I 

7 i 

County of Dade, ss: j 

I, E. B. Leatherman, Clerk of the Circuit Court, jof the 

Eleventh Judicial Circuit of Florida, in and for the Countv 

_ ' * 

of Dade, do herebv certifv that Worth W. Trammell, Kvhose 
signature is appended to the foregoing certificate, 4’as at 
the time of signing the same, Judge of the Circuit |Court 
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of the Eleventh Judicial Circuit of the State of Florida, 
and under the laws of the State of Florida presiding Judge 
of said Court in and for said County, duly appointed, com¬ 
missioned and qualified; and that full faith and credit are, 
and of right, should be given to all his official acts as such 
in all courts of record or elsewhere. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Court at Miami, Dade County, Flor¬ 
ida, this 30th dav of December, A. D. 1932. 

[seal.] ‘ E. B. LEATHERMAX, 

i Clerk of the Circuit Court of the 

! Eleventh Judicial Circuit in and 

for Dade County , State of 
Florida. 

99 , Motion to Strike Out Flea in Bar. 

Filed April 9, 1934. 

Conies now the Plaintiff bv her attornevs and moves the 
Court to strike out the plea of the Defendant, beginning on 
Page Six (6) of the pleading filed herein on July 31, 1933, 
for the reason that pleas in equity have been abolished by 
Rule 28 of this Court. 

! JULIUS I. PEYSER, 

MILTOX STRASBURGER, 

I AAROX AY. JACOBSOX, 

Attorneys for Plaintiff. 

Argument in Support of Motion to Strike Out Plea iyi Bar. 

Rule Xo. 28 provides as follows: “Demurrers and pleas 
are herebv abolished”. 

See also: United States vs. Gregg et al., 5 Fed. Supp. 848, 
decided Januarv 10th, 1934. 

JULIUS I. PEYSER, 

MILTOX STRASBURGER, 
AAROX AY. JACOBSOX, 

Attorneys for Plaintiff. 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used 
are attached hereto. The Rules of the above-entitled Court 
require that if you oppose the granting of the above motion, 
you or your counsel shall within five days, from the date of 
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service of a copy of this motion upon you, or such further 
time as said Court may grant, or, as the parties to this suit 
may agree upon, file in reply with the Clerk of said Court, 
a statement of the points and authorities upon which you 
relv, and serve a copy thereof upon counsel for the plain¬ 
tiff. 

JULIUS I. PEYSER, 

100 MILTON STRASBURGER, 

AARON W. JACOBSONA 

Attorneys for Plaintiff . 

Service of copv acknowledged this 7th dav of April, A. D. 
1934. 

GEO. P. HOOVER, 

Per J. H. H., j 

Attorney for Defendant. 

101 Order Denying Motion of Plaintiff to Strike and 

Granting Motion of Defendant for Separate Hear¬ 
ing on Plea in Bar. 


Filed February 6, 1935. 

This cause having come on for hearing on the rhotion of 
the plaintiff to strike so much of the answer of the defend¬ 
ant as presents an affirmative defense by way of plea in 
bar, and on the motion of the defendant that the affirmative 
defense by way of plea in bar, set up in his answer to the 
amended bill of complaint of the plaintiff, may be hbard and 
disposed of separately before the trial of the principal 
cause, and said several motions having been argueJjl respec¬ 
tively by counsel for the plaintiff and defendant, and sub¬ 
mitted and considered, upon consideration thereof,! it is, by 
the Court, this 6th day of February, 1935, 

Ordered: 

1. That the motion of the plaintiff to strike so much 
of the answer of the defendant as presents an affirmative 
defense by way of plea in bar, be, and the same is hereby 
denied. 

2. That the motion of the defendant that the affirmative 
defense by way of plea in bar, set up in the answer of the 

5—6491 


66 


RUTH C. BLISS VS. ARTHUR L. BLISS. 


defendant to the amended bill of complaint be, and 

102 the same is hereby granted, and the said defense by 
way of jdea in bar is directed to be heard and dis¬ 
posed of separately before the trial of the principal cause, 
pursuant to the provisions of Equity Rule 28. 

3. That the said cause be, and it hereby is directed to be 
advanced for hearing and disposition on said affirmative de¬ 
fense by way of plea in bar before one of the Justices hold¬ 
ing the Equity Court, the date for the hearing thereof to 

be fixed bv the Assignment Commissioner of this Court. 

* 

By the Court: 

I F. DICKINSON LETTS, 

Justice. 

No objection: 

JULIUS I. PEYSER, 

MILTON STRASBURGER, 

A. W. JACOBSON, 

Attorneys for Plaintiff. 

GEO. P. HOOVER, 

Attorney for Defendant. 

103 Stipulation as to Amended Bill and Answer of De¬ 

fendant Thereto. 


Filed March 21, 1935. 

It is hereby stipulated and agreed between counsel for 
the plaintiff and counsel for the defendant: 

1. The Court may grant leave to plaintiff to file the 
amended bill presented in open Court before Mr. Justice 
Cox on March 19, 1935. 

2. The answer of the defendant, heretofore filed on July 
31, 1933, including the portion thereof which sets up an 
affirmative defense by way of plea in bar predicated upon 
the doctrine of res adjudicata, shall be taken and considered 
as applicable to the amended bill filed by leave of Court 
granted pursuant to this stipulation. 

3. That this cause be submitted for adjudication upon 
said amended bill of complaint, the answer of the defend¬ 
ant by way of plea in bar thereto, and the argument here¬ 
tofore had byi counsel for the respective parties thereon. 
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The foregoing stipulation entered into this 19th day of 
March, 1935. 

JULIUS I. PEYSER, 

AARON W. JACOBSON, 

Counsel for Plaintiff. 
GEO. P. HOOVER, j 

Counsel for Defendant. 

104 Let this amended bill be filed. 

JOSEPH W. COX, 

ustice. 

! 

Amended Bill of Complaint. 

Filed March 21, 1935. 

By leave of Court first had and obtained, the petitioner, 
Ruth Clarke Bliss, respectfully shows to the Coupt as fol¬ 
lows : 


(1) That the plaintiff is a citizen of the Unite|d States 
and a resident of the District of Columbia, and has been 
such resident of the District of Columbia for a period of 
more than three years continuously and uninterruptedly 
next preceding the institution of this suit. She br: ngs this 
suit in her own right. 

(2) The defendant, Arthur Lorraine Bliss, is a citizen 
of the United States, and a resident of the City of Miami, 
State of Florida, and sometimes the City of Washington, 
District of Columbia, and is sued in his own right. 

(3) The plaintiff and defendant were on the 7th day of 
February, 1920, joined in the holy bonds of matrijnony in 
the City of Washington, District of Columbia, by E|r. U. G. 
B. Pierce, a Minister of the Unitarian Church, duly or¬ 
dained to perform ceremonies of marriage. 

(4) Thereafter the defendant and plaintiff cohajbited as 
husband and wife, in the District of Columbia, contiguously 
and uninterruptedlv until to wit the 7th day bf May, 

1920. 

105 (5) No children have been born to said marriage. 

(6) For a period of about ten days during!the lat¬ 
ter part of April, 1920, the plaintiff was confined to the 
hospital, and during said period the plaintiff underwent 
a major surgical operation. She left the hospital at the 
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end of said period in a very nervous and physically weak¬ 
ened condition, and returned to her home at No. 2844 Wis¬ 
consin Avenue, Northwest, Washington, D. C. 

(7) On the day following her return from the hospital, 
and while she was in the physically weakened condition 
aforesaid, and at about the time the trained nurse left her 
employment, the defendant stated to the plaintiff that he 
desired to bo divorced, and that he had made all necessarv 
arrangements for the plaintiff to apply for and secure a 
divorce from him. He further stated to the plaintiff that 
she should go to the City of Reno, in the State of Nevada, 
to obtain said divorce. 

(8) Said defendant further stated that he would cause 
to be presented for plaintiffs signature a certain paper 
relating to her dower rights. Pursuant thereto the defend¬ 
ant did cause to be presented to the plaintiff a certain paper¬ 
writing, which she signed. She avers that she was not made 
acquainted with the terms of said paper-writing, and did not 
read the same, nor has she ever had a copy thereof. She 
avers that the defendant has said paper-writing in his pos¬ 
session, and hereby calls upon him to produce the same in 
Court and make full disclosure and discoverv of the con- 
tents thereof. N'o consideration whatever was paid to plain¬ 
tiff by reason of the execution of said paper-writing. 

(9) Within a day or two thereafter the defendant caused 
the plaintiff to go to the office of his representative, and 
she was there presented with a second paper-writing for 
her signature, the same also relating to plaintiff's dower 
and marital rights, and purported to waive said rights. 
Thereupon the plaintiff signed said paper-writing. She 

has no copy thereof and cannot set forth the terms 
106 and conditions thereof. She avers that the defend¬ 
ant has in his possession the said paper-writing, and 
hereby calls upon said defendant to produce the same in 
Court and make full disclosure and discovery of the con¬ 
tents thereof. 

(10) She avers that neither prior to, nor at the time of, 
the signing of the hereinbefore-mentioned paper-writings 
was she advised or informed of her husband ? s financial con¬ 
dition, nor had she any knowledge of the extent of his real 
and person- property. She has since learned, and upon in¬ 
formation and belief avers, that at said time her husband 
owned property of the value of more than a quarter of a 
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million dollars, which he had theretofore inherited from 
his father. j 

(11) Nine days after plaintiff returned from theihospital, 
and while in a nervous and physically weakened condition, 
at the request and direction of the defendant, a[nd while 
under his influence, dominion and control, and forjno other 
reason, and being at said time a resident of and domiciled 
in the District of Columbia, as defendant well k^ew, she 
went to the Citv of Reno, in the State of Nevada, and there 
at defendant’s request met a certain attorney-atdaw who 
had theretofore been retained by the defendant for|the pur¬ 
pose of securing and obtaining said divorce. 

(12) Plaintiff avers that she went to the State of Nevada 
at the time aforesaid for the purpose of obtaining a divorce. 

(13) At the special instance and request of the defend¬ 
ant, the said attorney in the City of Reno, State of [Nevada, 
on December 29, 1920, filed a complaint in the Second Judi¬ 
cial District Court of the State of Nevada, in the name of 
plaintiff and against her husband, the defendant, being 
Cause No. 16500, alleging extreme cruelty on the pa^t of the 

defendant, and praying for an absolute divorce. 
107 Plaintiff was not requested to pay any attorney’s fee 
for filing said suit, but the attorney was subsequently 
paid his fee with funds furnished to the plaintiff, for that 
specific purpose, by her husband, the defendant. 

(14) On December 31, 1920, the defendant, without serv¬ 
ice of process, voluntarily caused his appearance in said 
cause to be entered, and caused to be filed therein an un¬ 
verified answer to said complaint. Plaintiff alleges that 
her husband had a complete defense to said suit, biit with¬ 
held the same from the Court and presented no evidence or 
defense in said case. 

(15) On January 5, 1921, the said Court entered an al¬ 
leged decree that the bonds then existing between this plain¬ 
tiff and said defendant “be dissolved”. 

(16) Immediately after the entry of said decre^ plain¬ 
tiff departed from the State of Nevada, and since sajid time 
has not returned to or resided therein. 

(17) Plaintiff further avers that the defendant, at the 
time of the institution of said suit in the State of Nevada, 
and at the time of the entry of said decree, was not a resi¬ 
dent of said State of Nevada, but at said times w^s and 
continued to be a bona fide resident of the District of Co- 
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lumbia and said District Court of the State of Nevada had 
no jurisdiction. 

(18) Plaintiff avers that said decree was and is null and 
void for the reasons hereinbefore set forth. 

(10) The petitioner desires to establish the invalidity of 
her divorce and to cancel and annul the two paper-writings 
mentioned in paragraph numbers 8 and 9, and avers that 
the delay in the filing of these proceedings until July 10, 
1929, to declare the divorce null and void and for cancella¬ 
tion for said paper-writings was due to the fact that 
108 for a number of vears after the entrv of the alleged 
divorce, the said defendant lived, resided, cohabited 
with, and supported said plaintiff for the purpose of lulling 
her into inaction; and thereafter, as your plaintiff will 
prove, withdrew himself from the District of Columbia, 
and consequently it was a matter of impossibility to obtain 
service of process upon him in this jurisdiction during the 
period of said absence. He has recently returned to and 
resumed his domicile in the District of Columbia. 

The premises considered, plaintiff prays as follows: 

(1) That process be issued herein requiring the defend¬ 
ant to appear and answer the exigencies of this bill of com¬ 
plaint. 

(2) That the alleged decree of divorce obtained in the 
City of Rend, in the State of Nevada, be declared null and 
void. 

(3) That the two paper-writings mentioned in para¬ 
graphs Nos. Eight and Nine be cancelled and annulled by 
decree of this Court. 

(4) And for such other and further relief as the nature 
of the case may require. 

RUTH CLARKE BLISS, 

Plaintiff. 


District of Columbia, ss: 

Ruth Clarke Bliss, being first duly sworn, deposes and 
says that she has read the annexed bill of complaint by 
her subscribed; that she knows the contents thereof; and 
that the statements of facts therein made as upon per¬ 
sonal knowledge are true, and those made upon informa¬ 
tion and belief, she believes to be true. 

RUTH CLARKE BLISS. 
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Subscribed and sworn to before me this 14 day of 
March, 1935. 

[seal.] HAROLD P. GAN$, 

Notary Public, D. C. 

Service of copy acknowledged Mar. 14/35. 

GEO. P. HOOVER, 

Atty. for\Deft . 

JULIUS I. PEYSER, I 

MILTON STRASBURGER, 

AARON W. JACOBSON, 

Attorneys for Plaintiff. 

109 Decree Sustaining Plea in Bar and Dismissing Bill 

of Complaint. 

l 

Filed March 21, 1935. 


This cause having come on for hearing, and having been 
heard on the affirmative defense by way of plea in bar set 
up in the answer of the defendant to the amended bill of 
complaint of the plaintiff, and having been argued b^ coun¬ 
sel for the respective parties and submitted; and there¬ 
after, pursuant to a certain stipulation, filed herein, en¬ 
tered into between counsel for the respective parties on 
March 19, 1935, and by leave of Court plaintiff having filed 
herein an amended bill of complaint; the affirmative defense 
by way of plea in bar set up in the answer of the defendant 
being taken and considered as applicable to the aforesaid 
amended bill of complaint, and it appearing to the Court 
that the alleged cause of action attempted to be averred by 
the plaintiff in and by the amended bill of complaint filed 
herein is the identical cause of action sought to be ajverred 
by the said'plaintiff in and by the amended bill of conjiplaint 
filed'bv her in a certain cause of action entitled, i“Ruth 
Clarke Bliss, Complainant, v. Arthur Lorraine Bli^s, De¬ 
fendant, In Chancery No. 31,500, in the Circuit Ccjurt of 
the Eleventh Judicial Circuit in and for Dade County^ State 
of Florida”; that said Court on June 14, 19$2, en- 
110 tered a final decree in said cause adjudging atnd de¬ 
creeing that the issues of law raised by the general 
demurrer of the defendant to the plaintiff’s amended bill 
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of complaint are in favor of the defendant; that said 
amended bill of complaint is without equity, and further de¬ 
creeing that the equities of said suit are with this defendant 
and against plaintiff, and that this defendant be dismissed 
without day and the cause of action of the said plaintiff be 
denied and dismissed with prejudice; and it further ap-* 
pearing that the said Circuit Court, Eleventh Judicial Cir¬ 
cuit in and for the County of Dade, State of Florida, at the 
time of the entry of said decree was a court of competent 
jurisdiction, having by the pleadings and proceedings in 
said cause acquired jurisdiction of the subject-matter and 
of the parties, and having heard, adjudged and determined 
the said alleged cause of action of the plaintiff herein on 
the merits thereof, the alleged cause of action attempted to 
l)e averred in and by the amended bill of complaint filed 
^herein is res adjudicata and upon principles of equity the 
plaintiff Is and should be estopped from attempting to again 
assert the said alleged cause of action in this Court, upon 
consideration thereof, it is, by the Court, this 21st day of 
March, 1935, 

Adjudged, ordered and decreed, That the affirmative de¬ 
fense by way of plea in bar, set up in the answer of the de¬ 
fendant to the amended bill of complaint of the plaintiff, 
being taken and considered as applicable to the amended 
bill of complaint filed herein on March 21st, 1935, be, and 
the same hereby is sustained, and the said amended bill of 
complaint of the plaintiff be and the same hereby is dis¬ 
missed with costs to the defendant. 

Bv the Court: 

JOSEPH W. COX, 

Justice. 

Ill The plaintiff notes an exception to finding, ruling 
and decision of the Court and from the foregoing 
decree the plaintiff in open Court noted an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia, which said appeal is hereby allowed, and the undertak¬ 
ing is fixed in the penal sum of One Hundred ($100) Dol¬ 
lars, or in lieu thereof the plaintiff may deposit with the 
Clerk of the Court the sum of Fifty ($50) Dollars in cash to 
cover costs of said appeal. 

By the Court: 

JOSEPH W. COX, 

Justice. 
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Memorandum. 

March 29, 1935.—Bond on appeal for $100 approved and 
filed. 

I 

112 Assignment of Errors. 

Filed April 10, 1935. 

The Court erred as follows: 

(1) In denying the motion of the plaintiff to krike so 
much of the answer of the defendant to the amended bill of 
complaint as presenting an affirmative defense b\f way of 
plea in bar. 

(2) In sustaining the affirmative defense by way of plea 
in bar, set up in the answer of the defendant to the 
amended bill of complaint of the plaintiff filed herein on 
March 21, 1935, the Court holding that the alleged cause of 
action attempted to be averred by the plaintiff in arid by the 
amended bill of complaint aforesaid is the mdentical cause 
of action sought to be averred by the said plaintiff in and 
by the amended bill of complaint filed by her in a certain 
cause of action entitled, “Ruth Clarke Bliss, Complainant, 
v. Arthur Lorraine Bliss, Defendant, In Chancery No. 
35,500, in the Circuit Court of the Eleventh Judicial Dis¬ 
trict of Dade County, State of Florida,” which was dis¬ 
missed in that jurisdiction. 

(3) In holding that the cause of action in the amended 
bill of complaint filed on March 19, 1935 is res adjudicata 
by reason of dismissed proceedings in Florida. 

(4) In holding as a matter of law that the divorce ob¬ 
tained in Nevada was valid by reason of the proceedings in 
Florida. 

(5) In finally holding that the amended bill of 

113 complaint of the plaintiff aforesaid be dismissed. 

JULIUS I. PEYSER, 

AARON W. JACOBSON, 

Attorneys for Plaintiff. 

114 Designation of Record on Appeal to the United 

States Court of Appeals for the District of 

Columbia. 

Filed April 10,1935 


6—6491 
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RUTH C. BLISS VS. ARTHUR L. BLISS. 


The Clerk will please prepare the record on appeal in the 
above-entitled cause, and include therein the following: 

1. Amended Bill of Complaint filed December 29, 1932. 

2. Subpoena and return of U. S. Marshal. 

3. Answer of the Defendant, Arthur Lorraine Bliss, in¬ 
cluding Plea in Bar, to the Amended Bill of Complaint. 

4. Motion to strike out Plea in Bar. 

5. Order denying motion of Plaintiff to strike and grant¬ 
ing motion of Defendant for separate hearing on Plea in 
Bar. 

6. Stipulation of March 19, 1935 between counsel for re¬ 
spective parties. 

7. Amended Bill of Complaint filed March 19, 1935. 

8. Decree sustaining Plea in Bar and dismissing Bill of 
Complaint. 

9. Notation of Filing Appeal Bond and Approval Thereof 
filed on March 29, 1935. 

10. Assignment of Errors. 

11. This Praecipe. 

JULIUS I. PEYSER, 

AARON W. JACOBSON, 

Attorneys for Plaintiff. 

115 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 114, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 50016 in Equity, wherein Ruth 
Clarke Bliss is Plaintiff and Arthur Lorraine Bliss is De¬ 
fendant, as the same remains upon the files and of record in 
said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of May, 1935. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk . 
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Endorsed on cover: District of Columbia Supreme Court. 
No. 6491. Ruth Clarke Bliss, appellant, vs. Arthur Lor¬ 
raine Bliss. United States Court of Appeals foif the Dis¬ 
trict of Columbia. Filed Jun. 3, 1935. Henry Wl Hodges, 
Clerk. 
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tlie direct influence of her husband, the appellee, and while 
in a nervous and weakened condition, appellant did go to 
the City of Reno, State of Nevada, and there conferred and 
met with an attorney obtained and paid by her husband. 
The husband, appellee, voluntarily entered his appearance 
in the suit filed by the appellant in this cause and, on the 
5th day of January, 1921, a decree of divorce was granted 
by the court in the City of Reno, State of Nevada. In 
these proceedings instituted by the appellant the prayers 
of her complaint requested a decree to declare invalid 
the decree of divorce obtained in the City of Reno, State of 
Nevada: and, further, prayed that the contract between 
herself and her husband in which she waived her dower 
right and marital rights to be cancelled, and in the same 
petition she also prayed that the defendant be required to 
pay maintenance and support. Appellee could not be per¬ 
sonally served iji the District of Columbia and an order of 
publication was had, but thereafter, on, to wit, October 
4, 1929, the husband appeared specially and moved the 
court to set aside the order of publication and which said 
motion was granted. This appellant instituted an appeal 
to this Court and, on June 1, 1931 (60 App. D. C. 237), 
this Court affirmed the action of the lower court and held 
that a wife's suit to set aside a divorce and for main¬ 
tenance was in personam , and that she could not by seizure 
of her former husband’s properties and service by publica¬ 
tion create jurisdiction. 

On December 29, 1932, the appellant herein, with leave of 
court, filed an amended bill of complaint (R. 1) and therein 
set forth the same allegations as in the original bill of com¬ 
plaint referred to heretofore and also alleged that she 
desired to establish the invalidity of the divorce obtained 
in the City of Rpno, State of Nevada, and that the reason 
for the delay in, the filing of these proceedings until July 
10, 1929, which was to declare the Nevada divorce null and 
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void, were due to the fact that for a certain period of time 
after the decree granting the Nevada divorce the appellee, 
lived, resided, cohabited with, and supported the appellant 
for the purpose of lulling her into inaction; thereafter the 
appellee removed from the District of Columbia and it was 
a matter of physical impossibility to obtain personal service 
of process upon him (R. 1-4). Appellant alleged in both 
bills of complaint, and has always contended that the decree 
of divorce obtained in the City of Reno, State o::‘ Nevada, 
was null and void. 

On July 31,1933, after personal service upon the appellee 
of the amended bill of complaint, the appelleej filed an 
answer including a plea in bar to the amended bi|l of com¬ 
plaint. This answer denies the allegations of the appellant 
in the amended bill of complaint (R. 5-9) and setting forth 
that after the entrv of the decree of divorce in Nevada on 

i 

January 5, 1921, that the appellant herein caused',to be in¬ 
stituted in the Circuit Court of the Eleventh Judicial Cir- 

i 

cuit, in and for the County of Dade, State of Florida, a 
certain cause of action entitled Ruth Clarke Bliss, Com¬ 
plainant, vs. Arthur Lorraine Bliss, Defendant, fin Chan¬ 
cery, No. 31,500, in which said cause of action Appellant 
herein filed her bill of complaint wherein she prayed that 
the court grant her a decree awarding her alimony against 
the appellee (R. 11). It is further alleged therein that 
thereafter, on June 10, 1931, the appellant amended her 
bill of complaint and challenged the validity of the decree 
of divorce which she obtained in the City of Reno, j State of 
Nevada (R, 12). The appellee filed a demurrer to the said 
amended bill of complaint (R. 12). 

Subsequent to the interposition of the demurrer,, the ap¬ 
pellant, on December 29, 1931, filed a motion to dismiss her 
said cause of action without prejudice, which saicf motion 
was denied on January 11,1932 (R. 13 and 54). ! 

2 j ! 
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On May 25, 1932, the demurrer to the appellant's bill of 
complaint was sustained, and when no amended bill of com¬ 
plaint was filed the cause was dismissed with prejudice to 
the appellant and a decree was entered on January 14, 
1932, in the said cause adjudging and decreeing that the 
issues of law raised by the appellee’s general demurrer to 
the appellant’s amended bill of complaint were in favor of 
the appellee and that the bill of complaint be dismissed 
with prejudice (R. 13, 61 and 62). The record of said 
proceedings is incorporated in the appellee’s answer and 
plea in bar (R. 15 and 64). 

On April 9, 1934, the appellant filed a motion to strike 
the plea in bar (R. 64), and on February 6, 1935, an order 
was entered denying the motion and granting the motion 
of appellee that the affirmative defense by way of the plea 
in bar, set up in the answer of appellee to the amended 
bill of complaint, be directed to be heard and disposed of 
separately before trial of the principal cause (R. 65, 66). 

On March 21, 1935, a stipulation between counsel was 
filed (1) that the appellant be permitted to file an amended 
bill of complaint; (2) that the answer of the appellee there¬ 
tofore filed, on July 31, 1933, including the portion thereof 
which sets up an affirmative defense by way of a plea in 
bar, predicated upon the doctrine of res ad judicata , be 
taken and considered as applicable to the amended bill of 
complaint granted pursuant to the stipulation; and (3) that 
the cause be submitted upon said amended bill of com¬ 
plaint and the answer of appellee by way of a plea in the 
nature of a plea in bar thereto. 

Thereafter, on March 21, 1935, with leave of court, the 
amended bill of complaint was filed (R. 67, 71) containing 
the same allegations as in the amended bill of complaint 
filed on December 29, 1932 (R. 1 to 5), and with the addi¬ 
tional prayer that the paper writings waiving dower and 
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marital rights be cancelled and annulled by the! court (K. 
70). ! 

On March 21, 1935, the court signed the decree (R. 71, 
72) sustaining the plea in bar to the amended bill of com¬ 
plaint filed on March 21, 1935 (R. 67) and, furthjer, decree¬ 
ing that the cause of action averred by the appellant in 
and by the amended bill of complaint is the identical cause 
of action sought to be averred by the complainant in and 
by the amended bill of complaint filed by her in jhe Circuit 
Court of the Eleventh Judicial District of Dacjle County, 
State of Florida, and that the amended bill of | complaint 
(R. 67) filed herein is res ad judicata. It was alpo ordered 
that the said amended bill of complaint be dismissed (R. 
72). 

From said order, the appellant, in open couri:, took ex¬ 
ceptions to the court’s rulings and noted an apppal in this 
cause (R. 73). 

Assignment of Errors. 

The Court erred as follows: 

1. In denying the motion of the plaintiff to strike so much 
of the answer of the defendant to the Amended Bill of 
Complaint as presenting an affirmative defense py way of 
Plea in Bar. 

2. In sustaining the affirmative defense by the plea in 
the nature of a plea in bar, set forth in the answer of de¬ 
fendant to the amended bill of complaint of the| plaintiff, 
filed herein on March 21. 1935, the court holding that the 
cause of action averred by the plaintiff in and by the 
amended bill of complaint aforesaid is the identical cause 
of action sought to be averred by the said plaintiff in and 
by the amended bill of complaint filed by her in a certain 
cause of action in the Circuit Court of the Eleventh Judicial 
District of Dade County, State of Florida, known las “Ruth 
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Clarke Bliss, Complainant, v. Arthur Lorraine Bliss, De¬ 
fendant, in Chancery, Xo. 31,500”, which was dismissed in 
the said jurisdiction herein stated. 

3. In holding that the cause of action in the said amended 
bill of complaint filed on March 29, 1935, is res adjudicate. 
by reason of the previous proceedings dismissed in the 
State of Florida. 

4. In holding as a matter of law that the divorce obtained 
in the State of Xevada was valid by reason of the proceed¬ 
ings had in the State of Florida. 

5. In finally holding that the amended bill of complaint 
of the complainant aforesaid be dismissed. 

Argument and Authorities. 

Equity Rule Xo. 28 of the Supreme Court of the District 
of Columbia provides as follows: 

“Demurrers and pleas are hereby abolished.” 

See also: U. S. v. Gregg et al., 5 Fed. Supp. 848, 
decided Jan. 10, 1934. 

The court below held that the cause of action contained 
in the last Amended Bill of Complaint of the appellant (R. 
67) is the identical cause of action as that contained in the 
Bill for Alimony (R. 15) and the Amended Bill for Alimony 
(R. 45) filed ini Florida and that the present cause of ac¬ 
tion of the appellant is res adjudicate. The Florida cause 
is plainly for alimony. The Amended Bill of Complaint 
in the present suit alleges that the alleged decree of di¬ 
vorce obtained in Reno, Xevada was null and void and that 
the two contracts waiving the dower and marital rights of 
the appellant should be cancelled and annulled on the 
grounds of fraud (R. 70). 

It is well settled that in order that a judgment may oper¬ 
ate as a bar to the prosecution of a second action and con- 
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elude parties and privies as to all matters which might have 
been litigated in the first action, there must be identity of 
the subject matter of the suit. 

Morkely v. People, 171 Ill., 260, 49 X. E. 502, 63 A. S. R. 
234. 

Coffin v. Knott, 2 G Green (La.) 582, 52 Am. Dec. 594. 
Bulia v. Wilson, 12 Mart, 0. S. (La.) 358, 13 Am. Dec. 
376. 

Cecil v. Cecil, 19 Md. 72, 81 Am. Dec. 626 and note, and 
others. 


In order to be conclusive as an estoppel, orj as a bar 
under the doctrine of res ad judicata, the general rule is that 
a judgment must be rendered on the merits of the case. 
Hughes v. U. S., 4 Wall. 232, 18 U. S. (L. Ec|.) 303. 
Liddel v. Chidester, 84 Ala. 508, 4 So. 426, 5 A. S. R. 
387. 

People v. Harrison, 253 Ill. 625, 97 X. E. 1092, Ann 
Case 1913 A. 539. 

Griffin v. Seymour, 15 La. 30, 83 Am. Dec. 396. 

Wermag v. Pawling, 5 Gill & J. (Md.) 500, 25 Am. Dec. 
317. 

Enibden v. Lisherness, 89 Me. 578, 36 Atl. 1101, 56 A. 
S. R. 442, and others. 

If the real merits of the suit are not determined in the 
prior decision, the judgment will not be in bar. 

Swift v. McPherson, 232, U. S. 51, 34 Sup. Ct. 239, 58 
U. S. (L. Ed.) 499. ! 

Dolvin v. Ammer, Harrow Co., 125 Ga. 699, 54 S. E. 
706, 28 L. R. A. (X. S.) 785. 

Kleinschmidt v. Brinzel, 14 Mount. 31, 35 Pae. 460, 43 
A. S. R. 604. | 

Brinkley v. Brinkley, 50 X. Y. 184, 10 Am. |Rep. 460 
and others. 
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Judgments and decrees in divorce proceedings arc within 
the general rule applicable that when sought to be made 
available in subsequent proceedings between the same 
parties is conclusive and binding upon them in regard to 
all matters shown to have been placed in issue or to have 
been necessarily involved in former suits and actually 
tried and determined; that in regard to matters not then in 
controversy, and not then heard and determined, though 
it is concluded so far as the final disposition of the cause 
of action is concerned, it is not conclusive to prevent a 
determination according to the truth, if subsequently con¬ 
troverted in a different cause. 

Prall v. Prall, 58 Fla. 496, 50 So. 867, 26 L. R. A. (X. S.) 
o/ /. 


Buslen r. Shannon, 99 Mass. 200, 96 Am. Pec. 733. 

Lea v. Leg, 99 Mass. 493, 96 Am. Dec. 772. 

Watts v. Watts, 160 Mass. 464; 36 X. E. 479, 39 A. R. S. 
509, 23 L. R. A. 1S7. 

Brinkley v. Brinkley, 50 X. Y. 184, 10 Am. Rep. 460. 


The lower court held in the present case that as a matter 
of law the divorce obtained in Xevada was valid by reason 
of the proceedings in Florida. This Court has held that a 
decree of divorce granted by a court of another State, al¬ 
though appearing on its face to be valid, is void if the 
libelant fraudulentlv and in evasion of law of his own 
domicile asserted jurisdiction in a court of another State. 
And it is a well recognized principle that the parties cannot, 
by consent merely, confer jurisdiction upon a court of a 
State in which neither of the parties has a residence or 
domicile to justify a decree. 

Holt v. Holt, 62 W T . L. R. 202. 

Frey i\ Frey, 61 App. D. C. 233. 

Andrew v. Andrew, 18S TJ. S. 14. 

Frazier v. Frazier, 61 App. D. C. 



Simmons v. Simmons, 57 App. D. C. ! 

Friedenwald v. Friedenwald, 57 App. D. C. jl3. 

Jacobi v. Jacobi, 45 App. D. C. 442. 

Benson v. Benson, 59 App. D. C. 271; 40 F. ( 2d) 159. 

Diggs v. Diggs, 53 App. D. C. 56; 2S8 F. 262. 

People v. Dowell, 25 Mich. 247; 12 Am. Rep. |260. 

Sewall v . Sewall, 122 Mass. 156; 23 Am. Rep. 299. 

The appellant was in no way guilty of practicing a fraud 
on the Nevada Court. The appellee was the instigator of 
the court proceedings and the pleadings of the appellant 
clearly show that the appellant was tricked and j defrauded 
and that she is entitled to the relief prayed by jher in her 
amended Bill of Complaint. 

It is respectfully urged that the Supreme Cdurt of the 
District of Columbia be reversed. 


Respectfully submitted, 


Aaron W. Jacobson, 
Attorney for Appellant 
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IN THE 


Hniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1935. 


No. 6491. 


Ruth Clarke Bliss, Appellant , 

v. 

Arthur Lorraine Bliss, Appellee. 


APPEAL FROM THE SUPREME COURT OF THE j 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLEE, j 


INTRODUCTORY. 


This is an appeal by appellant from a final decree 
sustaining the affirmative defense of appellee by way of 
plea in bar invoking the doctrine of res ad judicata, set 
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up in the answer of appellee to the amended bill of 
complaint of the appellant, and dismissing the said 
amended bill of complaint. 

For convenience appellant will hereinafter be re¬ 
ferred to as the plaintiff, and appellee as defendant, 
in accordance with the alignment of said parties in 
the court below. 

In order that the court mav have a clear under- 
standing of the litigation between the parties to this 
cause, it is deemed essential that the history thereof, 
as reflected by the records in this court, be set out in 
the statement of the case. 


STATEMENT OF THE CASE. 

Plaintiff and defendant were married in the District 
of Columbia on February 7, 1920, and lived together 
as husband and wife until Mav 7, 1920. No children 
have been born of said marriage. (E. 2) 

Plaintiff went to the State of Nevada and took up 
her residence in Reno, in said State, on May 11, 1920. 
(R. 30) 

After residing in Reno for more than six months, 
plaintiff, on December 29, 1920, caused to be filed in 
tlie Second Judicial District (Murt of the State of Xe- 
vada, in and for the County of Washoe, her bill of com¬ 
plaint against the defendant. (R. 21-24) 

In said bill of complaint plaintiff alleged under oath 
that for more than six months immediately preceding 
the commencement of said action she had “been an 
actual bona|fide resident of the City of Reno, County 
of Washoe, State of Nevada” (R. 21); and prayed 



that the bonds of matrimony then existing- between the 
plaintiff and defendant be dissolved. (R. 25) 

On December 31, 1920, defendant caused an answer 
to be filed in said cause, in which he admitted thje for¬ 
mal allegations of said bill of complaint, but denied 
the material allegations thereof. (R. 25) 

On January 5, 1921 the said cause of action came 
on regularly for trial, and was heard before Donor- 
able Thomas F. Moran, District Judge. (R. 25) j 


In support of the allegations of the said bill of com¬ 
plaint, the plaintiff, as a witness, testified at length. 
(R. 27-40) Plaintiff testified, among other things, that 
she made no claim for alimony as there had been a 
settlement between plaintiff and defendant as to (prop¬ 
erty rights, which was satisfactory to her. (R. 31) 

On January 5, 1921 the said court entered a filial de¬ 
cree, making findings of fact and conclusions of law 
that the allegations of the bill of complaint had been 
proved by the evidence adduced by and on behalf of 
plaintiff, that the matters proved were sufficient iji law 
to entitle the plaintiff to the relief prayed, an(|l ad¬ 
judged and decreed that the bonds of matrimony there¬ 
tofore existing between the plaintiff and defendant 


be and the same were dissolved. (R. 25-26) 


Subsequent to the entry of the aforesaid decree on 
January 5, 1921, and in reliance upon the validity 
thereof, defendant on September 24, 1926, duly entered 
into the bonds of matrimony with another (the pres¬ 
ent Mrs. Arthur Lorraine Bliss). (R. 10) 

On February 2, 1927 the plaintiff herein caused to 
be filed in the Supreme Court of the District of Co¬ 
lumbia her declaration in a certain cause of action 
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entitled, “Ruth C. Bliss, Plaintiff v. Arthur L. Bliss, 
Defendant, At Law Xo. 72,640’’, wherein she alleged 
that she secured a divorce from said defendant in 
Reno, Xeyada, and that thereafter on or about, to wit 
the first day of March, 1926, 

“the plaintiff and the defendant, both being sin¬ 
gle, the plaintiff having secured an absolute di¬ 
vorce from the defendant and both the plaintiff 
and the defendant being eligible to marriage, the 

said defendant asked the plaintiff to marry him 
and she, the plaint iff agreed to marry the said 
defendant and the plaintiff avers that she and the 
said defendant each promised and agreed to marry 
the other and the said marriage ceremony to take 
place, according to the agreement between the 
plaintiff and the defendant during the early Fall 
of 1926”; (Emphasis ours) 

—alleged in said declaration that defendant had com¬ 
mitted a breach of the contract to marrv entered into 

«• 

between plaintiff and defendant, and claimed damages 
in the sum of Five Hundred Thousand Dollars; upon 
motion of defendant certain portions of the declara¬ 
tion were ^stricken, amended declaration was filed by 
plaintiff, issue joined thereon by defendant, and there¬ 
after said cause of action was, on October 1, 1929, 
caused to be entered discontinued by order of the plain¬ 
tiff. (R. 10-11) 

On July 10, 1929 plaintiff caused to be filed in the 
Supreme Court of the District of Columbia her orig¬ 
inal bill of, complaint in the instant cause of action 
(Record in this court, Xo. 512S, January Term, 1930). 
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In said original bill of complaint, in Paragraphs 8 
and 9 thereof, plaintiff made allegations respecting 
certain paper writings. (R. 3, Xo. 5128) On August 
S, 1929 plaintiff filed in said cause her affidavit in which 
she stated that the defendant was a resident jof the 
State of Florida; that the summons addressed to de¬ 
fendant had been returned by the United Stated mar¬ 
shal “Not to be found”, and prayed that an order of 
publication be entered. (R. 6-7, A T o. 5128) 

On August 15, 1929 the said court entered an order 
of publication, requiring defendant to enter an ap¬ 
pearance pursuant to the terms thereof. (R. 8^9, Xo. 
5128) 

On October 4, 1929 defendant appeared specially 
and moved the court to enter an order quashing and 
holding for naught the order of publication entered on 
August 15, 1929. (R. 11-13, No. 5128) j 

On November 8, 1929, after hearing, the court below 
entered an order granting the motion of the defen¬ 
dant, and quashing and holding for naught tlij? said 
order of publication, from which said order the iplain- 
tiff noted an appeal to this court. (II. 15, No. 5128) 
The said appeal was docketed in this court on 
ary 14, 1930. (No. 5128) 

After hearing argument on said appeal, and 
consideration thereof, this court on June 1, 1931, 
opinion by Mr. Justice Groner, affirmed the order of 
the court below quashing said order of publication (60 
App. D. C. 237). 

On November 19, 1930 plaintiff caused to be 
tuted in the Circuit Court of the Eleventh Judick 


Janu- 

upon 
in an 


euit in and for Dade County, State of Florida, 0 cer 


insti- 
1 Cir- 
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tain cause of action entitled, “Ruth Clarke Bliss, Com¬ 
plainant v. Arthur Lorraine Bliss, Defendant, In Chan¬ 
cery, No., 31500”, in which said cause of action plain¬ 
tiff herein caused to be filed her bill of complaint, duly 
subscribed and sworn to bv her, wherein and whereby 
she prayed the said court to grant her a decree award¬ 
ing her alimony against this defendant. (R. 11) 

On January 26, 1931, the defendant caused to be filed 
in said cause of action his certain plea, in which he in¬ 
corporated all of the pleadings, proofs and proceed¬ 
ings in the aforementioned certain cause of action en¬ 


titled, “Ruth C. Bliss, Plaintiff v. Arthur L. Bliss, 


Defendant”, 


in the Second Judicial District Court of 


the State of Nevada, in and for the County of Washoe, 
Xo. 16,500, Dept. Xo. 1, and prayed the judgment of 
the court why the bill of complaint of the said plaintiff 
should not be dismissed. 


Thereafter the 


said cause of action came on for hear¬ 


ing, and was heard on the plea of the defendant to the 
bill of complaint of the said plaintiff, and after hearing 
and consideration thereof, the said court adjudged, 


ordered ajnd decreed that the said plea of the defen¬ 
dant be sustained, and granted leave to said plaintiff 
to file an amended bill of complaint. (R. 11-12) 

Thereafter, on June 10, 1931, pursuant to leave of 
court granted in that behalf, said plaintiff filed in said 
cause her amended bill of complaint in which, among 
other things, she averred what were asserted by her to 
be the facts respecting the decree for divorce thereto¬ 
fore obtained bv her in the District Court of the Sec¬ 


ond Judicial District of Nevada, and challenged the 
validity of the said decree of divorce, for the identical 


L 


reasons now averred by the plaintiff in her ^mended 
bill of complaint filed in this cause, although so mewhat 
more elaborated in the said amended bill of complaint 
filed by said plaintiff in said cause of action in said 
Circuit Court in said State of Florida. 

On June 23, 1931, the defendant fileol in safd cause 
his certain demurrer to the amended bill of complaint 
of the said plaintiff on the following grounds :l 

“1. That said Amended Bill for Alimony filed 

%) 

herein by the complainant is without equity. 

“2. That said Amended Bill for Alimonjy affirm¬ 
atively shows that the complainant and defendant 
in this cause are not husband and wife. 1 

‘‘3. That said Amended Bill for Alimonly affirm- 

ecree of 


ativelv shows that there has been a valid 


divorce issued by court of competent jurij 
divorcing the complainant and the defendant a 
vinculo matrimoni. 


“4. That said Amended Bill for Alimoi 
no right in the complainant to have said d 
divorce set aside. 


^diction, 


v shows 
* 

ecree of 


“5. That said Amended Bill for Alimon|y affirm¬ 
atively shows that the complainant does liot come 
into the court with clean hands. 

“6. That said Amended Bill for Alimony affirm¬ 
atively shows that the complainant has been guilty 
of laches.” (R. 12) 

Subsequent to the interposition of the demurrer by 
the defendant, the said plaintiff on December j29, 1931, 
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filed a motion to dismiss her said cause of action with¬ 


out prejudice, and on January 8, 1932, S. P. Robineau, 
attorney of record for the defendant therein, filed his 
certain affidavit in opposition to the said motion to dis¬ 
miss. Thereafter the motion of said plaintiff came on 
to be heard, and after hearing was denied bv order en- 
tered bv said court on January 11, 1932. 

Thereafter, on May 24, 1932, said cause of action 
came on to be heard on the demurrer of the defendant 
to the amended bill of complaint of said plaintiff, and 
after hearing and argument the said court on May 25, 
1932, adjudged and decreed that the plaintiff's said 
amended bill of complaint failed to state a cause of ac¬ 
tion and was without equity, sustained defendant’s 
demurrer to ^aid amended bill of complaint, and gave 
the said plaintiff leave until June 10, 1932, to file such 
amended bill as she mav be advised. 

m/ 


Following this, the clerk of said court on June 13, 
1932, certified that no amended bill of complaint had 
been filed by the plaintiff in said cause in compliance 
with the order entered bv the said court on Mav 25, 
1932, and thereupon, on June 14, 1932, this defendant 
filed his certain motion praying the court to enter a 
final decree, decreeing that the equities of said cause 
are with the defendant, that the said plaintiff had no 
cause of action, and that the cause be dismissed with 


prejudice to the said plaintiff. (R. 13) 

Thereafter 1 , on June 14, 1932, the said court entered 
a final decree in said cause adjudging and decreeing 
that the issues of law raised bv the defendant’s gen- 
eral demurrer to the said plaintiff’s amended bill of 
complaint are in favor of the defendant; that said 
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amended bill of complaint is without equity a|nd fur¬ 
ther decreeing that the equities of said suit alre with 
the defendant and against plaintiff; that the defendant 
be dismissed without day and the cause of action of 
the said plaintiff be denied and dismissed with preju¬ 
dice. (R. 13-14) 

Following the entry of the final decree in the Circuit 
Court of the Eleventh Judicial Circuit in and for Dade 
County, Florida, the plaintiff on December 29, ' 932, by 
leave of court first had and obtained, caused to be filed 
in the Supreme Court of the District of Colunjbia her 
amended bill of complaint. (R. 1-4) 

Thereafter on Julv 31, 1933 defendant caused to be 

I 

filed in said cause his answer to the said amended bill 
of complaint of the plaintiff, in which is presented the 
defense of defendant to the said cause of action by 


way of plea in bar, invoking the doctrine of res 


ad judi¬ 


cata (R. 9-14), and attached to and made a part of the 
said answer an exemplified copy of the record of the 
pleadings and proceedings in the said cause of action 
instituted by the plaintiff in said Circuit Court of the 
Eleventh Judicial Circuit in and for Dade County, 
Florida, as Exhibit “A”. (R. 15-34) 

Thereafter, in the court below, plaintiff m<j>ved to 


strike so much of the answer of the defendant 


as pre¬ 


sents an affirmative defense by way of plea in bar. (R. 
64). The court below denied said motion of plaintiff to 
strike, and on motion of defendant directed that the 
affirmative defense by way of plea in bar, invoking the 
doctrine of res ad judicata, be heard and disposed of 
separately in advance of the principal cause, pursuant 


to Equity Rule 28. (R. 65-66) Accordingly, t 


le said 
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cause came on for hearing, and was heard and argued 
on the affirmative defense of the defendant bv wav of 

w * 

plea in bar.. After argument, by stipulation of counsel 
and leave of court, plaintiff, on March 21, 1935, bled an 
amended bill of complaint, to which the affirmative de¬ 
fense by way of plea in bar of defendant was, by said 
stipulation,!to be taken and considered as applicable. 
(R. 66) 

It will be noted that the onlv amendment made in 
and by said amended bill of complaint (filed March 21, 
1935) was by the* insertion of two paragraphs num¬ 
bered 8 and 9, relating to two certain paper writings, 
and that the allegations of said paragraphs are identi¬ 
cal with Paragraphs 8 and 9 of the original bill of 
complaint filed July 10, 1929 (R. 2-3, Xo. 5128), which 
were omitted from the amended bill of complaint filed 
herein on December 29, 1932. In other words, the said 
allegations respecting the certain paper writings were 
embodied in the original bill of complaint filed July 
10, 1929 (R. 2-3, Xo. 5128); were omitted from the 
amended bill of complaint filed December 29, 1932 (R. 
2-3), and after argument on the affirmative defense 
by way of plea in bar, by stipulation and leave of 
court, were reinserted in the amended bill of complaint 
filed March 21, 1935. 

As will be seen later, this amendment in no wise 
changes the identity of the alleged cause of action as 
to which the doctrine of res ad judicata, presented by 
the affirmative defense by way of plea in bar, was held 
applicable by decree of the Court below. 





THE DECREE OF THE COURT BELOW. 

Pursuant to the provisions of Equity Rule 28 which, 
inter alia, provides: 




Every defense in point of law arising upon 
the face of the bill, whether for misjoinder, non¬ 
joinder, or insufficiency of fact to constitutje a valid 
cause of action in equity, which might heretofore 
have been made by demurrer or plea, shall be 
made by motion to dismiss or in the ansjver, and 
every such point of law going to the whole or a 
material part of the cause or causes of action 
stated in the bill may be called up and disposed 
of before final hearing at the discretion of the 
court,***” 

I 

the court below heard the cause on the plea in bar set 
up in the answer of the defendant in advance of the 
trial of the principal cause. After hearing and argu¬ 
ment, the court below held, 

(1) That the cause of action attempted to be! averred 
by the plaintiff in the amended bill of complaint herein 
is the identical cause of action sought to be averred by 
the plaintiff in the Circuit Court of the Eleventh Judi¬ 
cial Circuit in and for Dade County, Florida, between 
the identical parties; 

(2) That by final decree entered by the Circuit Court 
of the Eleventh Judicial Circuit in and for Dade 
County, Florida, it was adjudged and decreed, 

(a) The issues raised by the general demurrer of 
tlie defendant to the plaintiff’s amended bill | of com¬ 
plaint are in favor of the defendant; (R. 71-72) 
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(b) The amended bill of complaint of plaintiff was 
without equity, and the equities of the suit are with 
defendant and against plaintiff; 

(c) That defendant be dismissed without day and 
the cause of action of the plaintiff be denied and dis¬ 
missed with prejudice; 

(d) That the Circuit Court of the Eleventh Judicial 
Circuit in and for Dade County, Florida, was a court 
of competent jurisdiction, having acquired jurisdiction 
of the parties and of the subject-matter and having ad¬ 
judged the alleged cause of action of the plaintiff on 
the merits thereof, the alleged cause of action at¬ 
tempted to be averred in the amended bill of complaint 
filed herein is res ad judicata, and upon principles of 
equity plaintiff is and should be estopped from again 
attempting to assert the said alleged cause of action 
in the court below. 

Upon the findings and conclusions recited in the said 
decree the court below adjudged and decreed that the 
affirmative defense of the defendant set up in the an¬ 
swer by way of plea in bar be sustained, and the 
amended bill of complaint of the plaintiff be dismissed. 

ARGUMENT. 

I. 

The doctrine of res adjudicata is clearly applicable, 
and the court below did not err in sustaining the 
plea in bar invoking this doctrine, and in enter¬ 
ing the decree dismissing the amended bill of com¬ 
plaint of the plaintiff. 

The sole question presented on this appeal is whether 
the court below erred in decreeing that the cause of 
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action attempted to be averred in and by the amended 
bill of complaint of plaintiff filed herein is re. j? adjudi¬ 
cated, and upon principles of equity the plaintiff is and 
should be estopped from attempting to again assert the 
alleged identical cause of action in the court below. It is 
true plaintiff assigns as error the ruling of t^ie court 
below in denying the motion of plaintiff to strike so 
much of the answer of the defendant as presents the 
affirmative defense by way of plea in bar invojking the 
doctrine of res adjndicata. A reading of the applicable 
provision of Equity Rule 28 of the court below makes 
it obvious that the affirmative defense bv wav of plea 
in bar was properly presented in the answer of the 
defendant. This proposition seems so clear that we 
deem it unnecessary to burden the court with argu¬ 
ment. 

As has already been shown in the statement of the 

* 

case, plaintiff filed her original bill of complaint in the 
court below on July 10, 1929, (Ante, p. 4). 

During the pendency in this court of the appeal of 
plaintiff from the order made in the court below quash¬ 
ing the order of publication, plaintiff, on November 19, 
1930, filed her original bill in the Circuit Court for the 
Eleventh Judicial Circuit in and for Dade County, 
Florida. (R. 15) In the original bill of complaint filed 
in that court plaintiff proceeded upon the assumption 
that she was the lawful wife of the defendant, alleged 
that she had been deserted by the defendant, that he 
had failed and refused to support her, although ^ible so 
to do, and prayed the court to enter a decree awarding 
to plaintiff alimony pendente lite and permanent, and 
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requiring defendant to pay the costs, including counsel 
fees of plaintiff’s solicitors. (R. 15-16) 

The said original bill of complaint of plaintiff was 
silent as to the decree entered on January 5, 11)21 in the 
Second Judicial District Court of the State of Nevada, 
in and for thp County of Washoe, dissolving the bonds 
of matrimonv theretofore existing between plaintiff 
and defendant, in the cause of action instituted bv the 
plaintiff against the defendant in said court. (R. 25- 
26) To the said bill of complaint of the plaintiff, de¬ 
fendant pleaded that the plaintiff had theretofore in¬ 
stituted suit against defendant in the Second Judicial 
District Court of the State of Nevada, in and for the 
Countv of Washoe, and after due hearing that court 
entered a decree dissolving the bonds of matrimonv 
theretofore existing between plaintiff and defendant, 
and at the time of the institution of the cause of action 
by the plaintiff against the defendant in the Circuit 
Court of the Eleventh Judicial Circuit in and for Dade 
Countv, Florida, the defendant was absolutelv freed 
and released; from all of the duties, obligations and 
responsibilities of matrimony (R. 19-20), and attached 
to said plea ,an exemplified copy of the bill of com¬ 
plaint, answer, testimony and final decree in the said 
cause in the Second Judicial District Court of the State 
of Nevada, in and for the County of Washoe. (R. 20- 
- 12 ) 

After motion of plaintiff to dismiss said plea of de¬ 
fendant had been denied (R. 42), the said alleged cause 
of action of the plaintiff came on to be heard and was 
heard on the said plea of defendant. (R. 43) After 
hearing, the Circuit Court of the Eleventh Judicial 


Circuit in and for Dade County, Florida, in saicj cause 
entered a decree sustaining the plea of the defendant 
to the bill of complaint of the plaintiff and granted 
plaintiff leave to file an amended bill for comjplaint. 
(R. 43-44) | 

Pursuant to leave of court so granted, plaintiff on 
June 10, 1931, filed in said cause her amended jbill of 
complaint. In said amended bill of complaint, pljaintiff 
challenged the validity of the decree entered jin the 
Second Judicial District Court of the State of Nevada, 
in and for the County of Washoe, and, as grounds for 
invalidating said final decree, alleged: 


“Nine days after complainant returned fr<fm the 
hospital, and while she was in a very nervous and 
weakened condition as above alleged, at tfie re¬ 
quest and direction of the defendant, and while 
under his influence, dominion and control, she 
went to the City of Reno, in the State of Nevada, 
and there met a certain attorney at law whi> had 
theretofore been retained by the defendant f<^r the 
purpose of securing an absolute divorce froijn the 
bonds of matrimony then existing between com¬ 
plainant and defendant. Complainant remained 
seriously and continuously ill for a period of* one 
year from and after April, 1920. Complainant 
avers that at the time aforesaid under the laws of 
the District of Columbia an absolute divorce could 
not have been obtained on the ground of absplute 
cruelty. Complainant had at said time no basfs for 
applying for or obtaining an absolute divorc^ un¬ 
der the laws in force in the District of Columbia, 
as her husband (the defendant), had not thereto- 
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fore been guilty of such dereliction of duty in the 
matrimonial relation as would have entitled the 
plaintiff to have it finally dissolved. At the re¬ 
quest of the defendant the said attorney, on De¬ 
cember 29, 1920, filed a complaint in the Second 
Judicial District Court of the State of Nevada, in 
the name of complainant against her husband, 
being Cause No. 16500, alleging extreme cruelty 
on the part of defendant. Complainant was not 
requested or required to pay any attorney’s fee 
for filing suit, but the attorney was subsequently 
paid his fee with funds furnished to complainant 
by the defendant for that specific purpose. On 
December 31, 1920, the defendant, being then a 
resident of the District of Columbia, without ser¬ 
vice of process upon him, and within two days 
after the filing of said suit, voluntarily entered his 
appearance in said cause, and caused to be filed 
therein an unverified answer to said complaint. 
On January 5, 1921, the said court entered an al¬ 
leged decree that the bonds of matrimony then 
existing between this complainant and defendant 
‘be dissolved’, which decree is the one filed in this 
cause by the defendant, and which complainant 
avers was and is null and void for the reasons 
hereinabove set forth.” (K. 47-48) (Emphasis 
ours) 


To the amended bill of complaint of the plaintiff, 
defendant interposed a demurrer on the following 
grounds: 

o 

“1. That said Amended Bill for Alimony filed 
herein by the complainant is without equity. 
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“2. That said Amended Bill for Alimony!affirm¬ 
atively shows that the complainant and defendant 
in this cause are not husband and wife. j 

“3. That said Amended Bill for Alimony affirm¬ 
atively shows that there has been a valid j decree 
of divorce issued by court of competent jurisdic¬ 
tion, divorcing the complainant and the defendant 
a vinculo matrimoni. 

“4. That said Amended Bill for Alimony shows 
no right in the complainant to have said decree 
of divorce set aside. 

“5. That said Amended Bill for Alimonv kffi 
atively shows that the complainant does not 
into tlie Court with clean hands. 


‘‘(j. That said Amended Bill for Alimonv j 
atively shows that the complainant has been 
of laches.” (R. 52-53) (Emphasis ours) 


rm- 
come 


iffirm- 

guilty 


Subsequent to the filing of the demurrer of defen¬ 
dant, plaintiff moved the court to dismiss her cause of 
action without prejudice. (R. 54) Defendant opposed 
plaintiff’s motion to dismiss, and filed in opposition 
thereto the affidavit of his solicitor, S. P. Robineau. 
(R. 55-56) I 

On January 11, 1932, the District Court of the Elev¬ 
enth Judicial Circuit in and for Dade County, Florida, 
entered an order denying plaintiff’s motion to dismiss 
said cause without prejudice. In the order defying 
plaintiff’s motion the court said: 

“* * * the court finds that the rights of the defen¬ 
dant would be seriously prejudiced by such dis- 
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missal, and that unnecessary and prolonged liti¬ 
gation is apparent, and that it would be inequit¬ 
able* not to have a hearing upon the merits of the 
cause and a final adjudication of the rights be¬ 
tween the parties, * * (R. 57) 


Thereafter the said cause of the plaintiff came on 
for hearing, and was heard on the demurrer of the de¬ 
fendant to the amended bill of complaint of the plain¬ 
tiff, and on May 25, 1932 the said court entered a de¬ 
cree sustaining defendant’s demurrer to the amended 
bill of complaint of the plaintiff, and gave plaintiff 
until June 10, 1932 to file such amended bill of com¬ 
plaint as she may be advised. The said order further 
provided: 

“Ordered and Decreed that in the event said 
Complainant fails to file such Amended Bill, or, 
in the event she files such Amended Bill and such 
Bill should fail to state a cause of action, then and 
in that event, the defendant is herebv granted 
leave to apply for Final Judgment on issues of 
law.” (R. 59) 


()n June 13, 1932, the clerk of said court certilied that 


no amended bill of complaint had been filed by plain¬ 
tiff’, whereupon on June 14, 1932, defendant moved the 
court to enter a final decree, and accordingly a final 
decree was, by the court, entered in said cause on June 
14, 19*32, as follows: 


“Ordered and decreed that the complainant hav¬ 
ing failed to file her Amended Bill of complaint by 
the 10,th day of June, A. D. 1932, as required by 
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Order of this Court, is now in default and will not 
be heard to urge any new matter in support of her 
suit. And it is now, therefore, 

“Further ordered and decreed that the issues of 
law raised by the defendant’s General Demurrer 
to the Complainant’s Amended Bill of Coinplaint, 
are now in favor of the defendant, Arthur Lor¬ 
raine Bliss, and that said Amended Bill j)f Com¬ 
plaint is without equity; 

‘‘Wherefore, it is the Final Decree of th:.s Court 
that the equities of this suit are with tli^ defen¬ 
dant, Arthur Lorraine Bliss and against the com¬ 
plainant, Ruth Clarke Bliss, and said defendant, 
Arthur Lorraine Bliss be, and he is hereby dis- 
missed hence without day and this suit of tjhe com¬ 
plainant, Ruth Clarke Bliss, is hereby defied and 
dismissed with prejudice, at the expense of the 
said complainant, Ruth Clarke Bliss, which costs 
are hereby assessed at $ None.” (R. 62) (Empha¬ 
sis ours) 

In and by the amended bill of complaint filecjl in the 
Supreme Court of the District of Columbia on Decem¬ 
ber 29, 1932, the plaintiff challenged the validity of the 
decree entered on January 5, 1921, in the Second Judi¬ 
cial District Court of the State of Nevada, in and for 
the County of Washoe, upon the identical grounds 
theretofore alleged in the amended bill of complaint 
tiled in the Circuit Court of the Eleventh Judicial Cir¬ 
cuit in and for Dade County, Florida. In the said 
amended bill of complaint filed in the court below 
plaintiff alleged: ! 


i 

I 
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“(S) Nine days after plaintiff returned from the 
hospital, and while in a nervous and physically 
weakened condition, at the request and direction 
of the defendant, and while under his influence, 
dominion and control, and for no other reason, and 
being at said time a resident of and domiciled in 
the District of Columbia as defendant well knew, 
she went to the City of Reno, in the State of Ne¬ 
vada, and there at defendant’s request met a cer¬ 
tain attorney-at-law who had theretofore been re¬ 
tained by the defendant for the purpose of secur¬ 
ing and obtaining said divorce. 

“(9) Plaintiff avers that she went to the State 
of Nevada at the time aforesaid for the purpose of 
obtaining a divorce. 

“(10) At the special instance and request of the 
defendant, the said attorney in the City of Reno, 
State of Nevada, on December 29, 1920, filed a 
complaint in the Second Judicial District Court 
of the State of Nevada, in the name of plaintiff' 
and against her husband, the defendant, being 
Cause No. 16500, alleging extreme cruelty on the 
part of the defendant, and praying for an absolute 
divorce. Plaintiff was not requested to pay any 
attornev's fee for filing said suit, but the attorney 
was subsequently paid his fee with funds fur¬ 
nished to the plaintiff, for that specific purpose, by 
her husband, the defendant. 

“(11), On December 31, 1920, the defendant, 
without service of process, voluntarily caused his 
appearance in said cause to be entered, and caused 
to be filed therein an unverified answer to said 
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complaint. Plaintiff alleges that her husband had 
a complete defense to said suit, but withheld the 
same from the Court and presented no evidence 
or defense in said case. 


“(12) On January 5, 1921, the said Cpurt en¬ 
tered an alleged decree that the bonds theln exist¬ 
ing between this plaintiff and said defendant ‘be 
dissolved’. 


“(13) Immediately after the entry of said de¬ 
cree plaintiff departed from the State of Nevada, 
and since said time has not returned to or [resided 
therein. 

“(14) Plaintiff further avers that the defend¬ 
ant, at the time of the institution of said suit in the 

i 

State of Nevada, and at the time of the ehtrv of 
said decree, was not a resident of said ^tate of 
Nevada, but at said times was and continued to be 
a bona fide resident of the District of Columbia, 
and said District Court of the State of Nevada had 
no jurisdiction. 

“(15) Plaintiff avers that said decree was and 
is null and void for the reasons hereinbefore set 


forth. 

“(16) The petitioner desires to establish the 
invalidity of her divorce, and avers that the delay 
in the filing of these proceedings until July 10th, 
1929, to declare the divorce null and void was due 
to the fact that for a number of years after the 
entry of the alleged divorce, the said defendant 
lived, resided, cohabited with, and supported said 
plaintiff for the purpose of lulling her into inac¬ 
tion; and thereafter, as your plaintiff will [p rove > 
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withdrew himself from the District of Columbia, 
and consequently it was a matter of impossibility 
to obtain service of process upon him in this juris¬ 
diction! during- the period of said absence. lie has 
recently returned to and resumed his domicile in 
the District of Columbia.” (R. 2-4) (Emphasis 
ours) 


The second amended bill of complaint of plaintiff, 
filed in the court below on March 21, 1935, pursuant to 
the stipulation of counsel and leave of court, contains 
allegations iidentical with those quoted above as con¬ 
tained in the first amended bill of complaint filed in 
said cause December 29,1932. (R. 69-70) 

It will thus be seen that the validity of the decree of 


the Second Judicial District Court of the State of Ne¬ 


vada, in and for the County of Washoe, dissolving the 
bonds of matrimonv theretofore existing between 
plaintiff and defendant was duly presented, consid¬ 
ered and adjudicated in the proceeding in the Circuit 
Court of the Eleventh Judicial Circuit in and for Dade 


County, Florida. Notwithstanding the fact that this 
was an adjudication on the merits by a court of compe¬ 
tent jurisdiction, having acquired jurisdiction of the 
subject-matter and of the parties by the pleadings and 
proceedings in that cause, the plaintiff in the amended 
bill of complaint filed in the court below seeks to have 
this identical question again adjudicated in said cause. 

There is no dispute as to the facts, which are shown 
by the exemplified copy of the pleadings and proceed¬ 
ings in the Florida court which in turn embody as a 
part thereof the pleading and proceedings, including 
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the transcript of testimony of the plaintiff, as jwell as 
the witnesses called on her behalf, and the final decree 
entered bv the Nevada court on January 5, 1921. It 
thus appearing that the cause of action which is again 
sought to be litigated by the plaintiff in the amended 
bill of complaint in the court below is the identical 
cause of action finally adjudicated on the merits by the 
decree of the Florida court between the identical par¬ 
ties, it necessarily results that this is a case ii which 
the doctrine of res ad judical a is peculiarly applicable. 
Upon principles of equity the plaintiff is and shbuld be 
estopped from again attempting to assert the said 
alleged cause of action in the court below. 

The doctrine of res ad judicata is well established, 
and has been uniformly recognized and applied in a 
number of well considered cases: 


Grubb v. Public Utilities Commission , 281 U.jS. 470 
(1930): Appeal from a decree of the District Court of 
the United States for the Southern District of Ohio 
dismissing; a bill to restrain the enforcement of an or¬ 
der of the Ohio Public Utilities Commission prohibit¬ 
ing the operation of a portion of a bus route for which 
leave had been sought. 

Appellant and protestants, by two distinct petitions 
sought and obtained a review of the commission’s or¬ 
der by the supreme court of the state—the appellant 
complaining of the exclusion of the loop at Portsjnouth, 
and the protestants of the granting of the certificate. 
Thus the court had before it the entire order of the 
commission. The court affirmed the order of th|e com¬ 
mission in its entirety. 
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Thereafter appellant brought suit in equity against 
the commission in the District Court of the United 
States for the Southern District of Ohio to restrain and 


prevent the enforcement of so much of the order as 
excluded from the intended route tlie loop at Ports¬ 
mouth. 

Mr. Justice Van Devanter (p. 478): 


“In his bill the appellant assails the validity of 
the order upon one ground not brought to the atten¬ 
tion of the state court—a ground arising out of 
the granting to another interstate motor line of a 
certificate to operate buses over a route including 
the loop at Portsmouth; and he insists that this 
ground of objection is not concluded by the judg¬ 
ment of the state court, and therefore is open to 
examination and adjudication upon its merits by 
the district court. But the judgment has a broader 
operation as res judicata than is thus suggested. 


The certificate referred to was granted several 
months before the appellant applied for a certifi¬ 
cate and he had personal knowledge of it from the 
time it was granted. It was shown upon the records 

of the commission and was easilv accessible when 

% 

the hearing was had upon his application. Thus 
it is a matter which, if having the bearing now sug¬ 
gested, could have been brought to the attention of 
the commission either at that hearing or in his re¬ 
quest for a rehearing; and, if it was not then given 
proper effect, he could have brought it to the at¬ 
tention of the state court and have made the same 


claim in respect of it that is now made in his bill. 

“The thing presented for adjudication in the 
case in the state court was the validity of the or- 
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der, and it was incumbent on the appellant to pre¬ 
sent in support of his asserted right of attack 
every available ground of which he had knowl¬ 
edge. He was not at liberty to prosecute ttfat right 
by piecemeal, as by presenting a part only of the 
available grounds and reserving othbrs for 
another suit, if failing in that. (Citations] 

“As the ground just described was available but 
not put forward, the appellant must abide jthe rule 
that a judgment upon the merits in one sr^it is res 
judicata in another where the parties and subject- 
matter are the same, not only as respects matters 
actually presented to sustain or defeat the right 
asserted, but also as respects any other available 
matter which might have been presented to that 
end.” (Citations) (Emphasis ours) 

Hart Steel Company v. Railroad Supply Company , 
244 U. S. 294, (1917): 

Mr. Justice Clarke said: (p. 299) | 

“This doctrine of res judicata is not a mere mat¬ 
ter of practice or procedure inherited from a more 
technical time than ours. It is a rule of funda¬ 
mental and substantial justice, ‘of public policy 
and of private peace’, which should be cordially 
regarded and enforced by the courts to the end that 
rights once established by the final judgment of a 
court of competent jurisdiction shall be recognized 
bv those who are bound bv it in every way, wher- 
ever the judgment is entitled to respect. Kessler 
v. Eldred, supra.” (Emphasis ours) 

'Northern Pacific Raila 
122 (1907): 


my Co. v. Slayht , 205 



U. S. 
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In error to the Supreme Court of the State of Wash¬ 
ington to review a judgment which affirmed a judgment 
of the Superior Court in and for the county of Whit¬ 
man, in that state, in favor of plaintiff in an action of 
ejectment. Affirmed. 

In the former suit there was a decree rendered on 

demurrer dismissing, on the merits, a suit to establish 

a trust in certain lands in favor of the rail wav com- 

* 

pany, which ,set up, as a basis of its alleged title in fee 
simple, the railroad land grant act of July 2, 1864. 

In this suit in ejectment, the successor in interest 
of the railway company attempted to assert that the 
company had acquired title under the act of March -3, 
1875. 

Mr. Justice McKenna speaking for the court said 
(p. 130): 


“* * * The question now to be decided is, Is the 
decree in the suit res judicataf Against this effect 
of the decree the railway company urges that it 
was rendered on demurrer and ‘the estoppel ex¬ 
tends only to the very point raised in the pleading, 
and does not bar another action based upon other 
facts’. The effect of the decree, it is insisted, was 
only to decide against the title specially set forth 
in the pleading. And further, ‘in this action (that 
at bar) the right asserted is a perpetual easement 
or wav bv virtue of the act of 1875 through the 
lands involved in the former suit. Not onlv was 
this right, not pleaded in the former complaint, but 
under it the title now asserted could not have been 
proved. To sustain these conclusions the follow¬ 
ing authorities are cited: (cases cited). 



“The citations are not apposite to the present 
controversy. It is well established that a judg¬ 
ment on demurrer is as conclusive as one rendered 
upon proof. Gould v. Evansville & C. R. Co., 91 
U. S. 526, 23 L. ed. 416; Bissell v. Spring Valley 
Twp. 124 U. S. 225, 31 L. ed. 411; Fijeenian, 
Judgm., Sec. 267. The question as to such judg¬ 
ment when pleaded in bar of another action will 
be necessarily its legal identity with such action. 
The general rule of the extent of the bar is not 
only what was pleaded or litigated, but what could 
have been pleaded or litigated.” 

Again the court said (p. 132): 

“The record shows that the demurrer \|*as not 
upon merely formal or technical defects, but went 
to the merits. It was directed to the second amend¬ 
ed complaint of the plaintiffs. They elected to 
stand on that complaint, and declined to plead fur¬ 
ther. They asserted its sufficiency by an appeal to 
the Supreme Court of the State and againjto this 


court, and met defeat in both, as we have seen. 
Whether the Spokane & Palouse Railway Com¬ 
pany could have pleaded, in addition to the right 
it alleged under the deed from Powers, the! rights 
that plaintiffs in error contend it acquired) under 

i 

the act of Congress of 1875, or the statute if limi¬ 
tations of the state, we need not determine. * * * 
It elected between those rights and rights un¬ 
der the Powers deed, and we think its grantee is 

now bound bv that election. The interest that the 
%/ 

Spokane & Palouse Railway Company derived 
from Powers was of the right of wav, which! is now 
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claimed by plaintiff in error. In other words, 
plaintiff in error, as successor of the Spokane & 
Palouse Railway Company, again asserts title to 
the very property that was the subject of the 
other suit, the source of title, only being different. 
If this may be done, how often may it be repeated? 
If defeated upon the new title, may plaintiff in 
error assert still another one, either in its pre¬ 
decessor or in itself, and repeat as often as it may 
vary its claim? The principle of res judicata and 
the cases enforcing and illustrating that principle 
declare otherwise”. (Kmphasis ours) 


Biss ell v. Spring Valley Township , 124 U. 8. 225 
(1888): 

In error to the Circuit Court of the United States 
for the District of Kansas, to review a judgment in 
favor of the Township of Spring Valley, defendant, in 
an action brought against it, on coupons of bonds al¬ 
leged to have been made bv it. Judgment affirmed. 


It appears that previous to this suit, plaintiff had 
brought an action in the Circuit Court for the District 
of Kansas against the same defendant municipality 
upon coupons of bonds purporting to have been issued 
by it: the defendant answered, setting up that the 
county clerk had never signed, nor authorized anyone 
to sign for him or affix the seal of the countv to the 
bonds, and they were void. To this answer plaintiff 

i 

interposed a demurrer. The court overruled the de¬ 
murrer, but the plaintiff refused further to plead and 
stood upon it. Final judgment was thereupon entered 
for the defendant, which was affirmed on appeal. 
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In discussing the judgment entered upon ]tlie de¬ 
murrer, Mr. Justice Field said (p. 231): j 

“The final judgment entered upon tl^at de¬ 
murrer is a bar to any further action upon the 
specific coupons in suit. This is conceded; their 
validity cannot be again litigated in any form be¬ 
tween the parties. The question for determina¬ 
tion in this case relates to the effect of the [former 
judgment upon the present action, which is upon 
different coupons, though attached to tli<j? same 
series of bonds. Does that judgment preclude any 
inquiry as to the validity of these latter coupons, 
that is, of the bonds to which they are attached i 
In Cromwell v. Sac County, 94 U. S. 351 (24:195), 
we drew a distinction between the effect of a judg¬ 
ment as a bar or estoppel against the prosecution 
of a second action upon the same claim or demand, 
and its effect as an estoppel in another action be¬ 
tween the same parties upon a different claim or 
demand. In the latter case, which is the oi^e now 
before us, we held, following numerous decisions 
to that effect, that the judgment in the prijor ac¬ 
tion operates as an estoppel only as to those mat¬ 
ters in issue, or points controverted, upon the de¬ 
termination of which the finding or verdict was 
rendered. The inquiry in such case, therefore, we 
said, must always be as to the point or question 
actually litigated and determined in the original 
action, for only upon such matters is the judgment 
conclusive in another action between the parties 
upon a different demand. (Citations) 

“If the fact admitted bv the demurrer in the 

%/ 

former action—that the signature of the county 
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clerk, appearing on the bonds of the Township, 
was not signed by him, or by anyone authorized 
by him—had been found by a jury, or been ad¬ 
mitted in open court by the plaintiff, there is no 
doubt that the judgment thereon would have been 
conclusive in any other action between the same 
parties in which the validity of those bonds was 
drawn in question. It would have been an adjudi¬ 
cation, both upon the fact established and upon the 
law applicable to the fact, concluding future liti¬ 
gation upon those matters. Is the litigation any 
the less concluded because the fact upon which 
the judgment rested was established by the de¬ 
murrer? There are undoubtedlv manv cases 

•> * 

where a final judgment upon a demurrer will not 
conclude as to a future action. The demurrer mav 

mi 

go to t)ie form of the action, to a defect of plead¬ 
ing or to the jurisdiction of the court. In all such 
instances the judgment thereon will not preclude 
future litigation on the merits of the controversy 
in a court of competent jurisdiction upon proper 
pleadings. And it has been held that where a de¬ 
murrer goes both to defects of form and also to 
the merits, a judgment thereon, not designating 
between the two grounds, will be presumed to rest 
on the iformer. But where the demurrer is to a 
pleading setting forth distinctly specific facts 
touching the merits of the action or defense, and 
< nal judgment is rendered thereon, it would be 
difficult to find any reason in principle why the 
facts thus admitted should not be considered for 
all purposes as fully established as if found by a 
jury, oj* admitted in open court. If the party 
against whom a ruling is made on a demurrer 

o o 
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wishes to avoid the effect of the demurrer as an 
admission of the facts in the pleading demurred 
to, lie should seek to amend his pleading or an¬ 
swer, as the case may be. Leave for that purpose 
will seldom be refused by the court upon state¬ 
ment that he can controvert the facts bv evidence 

* 

which he can produce. If he does not ask for such 
permission, the inference may justly be drawn 
that he is unable to produce the evidence, ajnd that 
the fact is as alleged in the pleading. Courts are 
not established to determine what the kuj might 
be upon possible facts, but to adjudge the rights 
of parties upon existing facts, and wlieli their 
jurisdiction is invoked, parties will be presumed 
to represent in their pleadings the actual, and not 
supposable, facts, touching the matters in contro¬ 
versy. 

* 

“The law on this subject is well stated in 
Gould’s treatise on Pleading, a work of recog¬ 
nized merit in this country, as follows: ‘A judg¬ 
ment, rendered upon demurrer, is equally conclu¬ 
sive (by way of estoppel) of the facts confessed 
by the demurrer, as a verdict finding th^ same 
facts would have been, since they are established, 
as well in the former case as in the latter, by way 
of record. And facts, thus established, caq never 
afterwards be contested between the same parties, 
or those in privity with them.’ (Chap. 1^, part 
1, Sec. 43.)” (Emphasis ours) 


Alley v. Nutt, 111 U. S. 472 (1884): 

Appeal from an order of the Circuit Court 
United States for the Southern District of New 
remanding a case removed from a state court. 


of the 
York, 



Stockholders of a corporation filed suit, praying an 
accounting, etc. Four of the defendants who appeared, 
filed demurrers to the complaint on the ground that 
it did not state facts sufficient to constitute a cause of 
action. The demurrers were overruled, with leave to 
withdraw the demurrers and file answers. Defendants 
gave notice of an appeal. Later they filed petition for 
removal toi the Circuit Court of the United States for 
the Southern District of New York. A motion was 
made to remand, which was granted, and from that 
order, this appeal taken. 

Mr. Chief Justice Waite said (p. 475): 


“A demurrer to a complaint because it does not 
state facts sufficient to constitute a cause of action, 
is equivalent to a general demurrer to a declara¬ 
tion at common law, and raises an issue which, 
when tried, will finally dispose of the case as 
stated in the complaint, on its merits, unless leave 
to amend or plead over is granted. The trial of 
such an issue is the trial of the cause as a cause, 
and not the settlement of a mere matter of form 
in proceeding. There can be no other trial except 
at the discretion of the court, and if final judg¬ 
ment is entered on the demurrer, it will be a final 
determination of the rights of the parties which 
can be pleaded in bar to any other suit for the 
same cause of action. Under such circumstances, 
the trial of an issue raised bv a demurrer which 
involves the merits of the action is, in our opinion, 
a trial of the action within the meaning of the Act 
of March 3, 1875.” Affirmed. (Emphasis ours) 
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City of Aurora v. T Vest, 74 U. S. 82 (1869): 

hi error to the Circuit Court of the United States 
for the District of Indiana. 

i 

Action of assumpsit brought in the court be)ow by 
defendants in error, to recover the interest alleged to 
be due on certain bonds issued bv the Citv of Aurora, 
in payment of a subscription of $150,000 to the capital 
stock of the Ohio and Mississippi Railroad Company. 
Court below sustained demurrers of plaintiffs, and 
gave them judgment. Affirmed. 

Mr. Justice Clifford said (p. 103): j 

“Better opinion is, that the estoppel, wh^re the 
judgment was rendered upon the merits, whether 
on demurrer, agreed statement or verdict, ektends 
to every material allegation or statement yrtiich, 
having been made on one side and denied (>n the 
other, was at issue in the cause, and was 
mined in the course of the proceedings. 

Lead. Cas., 6th ed. 787. 

“The allegation in the case of Ricardo vL Gar¬ 
cias, 12 Cl. & Fin. 400, was, that the matters in 
issue on the second suit were the same, and not in 
any respect different from the matters in issue in 
the former suit, and the House of Lords h^lp that 
the plea was sufficient—evidently deciding that 
nothing was open in the second suit which was 
within the scope of the issue in the formerj trial. 
Stevens v. Hughes, 7 Casey, 381. Properly con¬ 
strued, the opinion of this court on this point in 
the case of The Packet Co. v. Sickles, 5 Wall. 592, 
is to the same effect, as plainly appears ip that 
part of it in which the court say that if the record 
of the former trial shows that the verdict icould 


deter- 
2 Sm. 




not have been rendered without deciding the par¬ 
ticular matter in question, it will be considered as 
having settled that matter as to all future actions 
between the parties. Applying that rule to the 
case at bar, it is clear that a judgment rendered 
on demurrer settles every matter which was well 
alleged in the pleadings of the opposite party.” 
(Emphasis ours) 


Goodrich i v. City of Chicago, 5 Wall. 566 (1867): 

In libel to recover damages for the sinking of a 
steamer. The respondent answered and alleged 
among other matters, a former judgment on demurrer 
to the declaration in an action on the case between the 
same parties in the Supreme Court of Illinois, as a bar 
to this action. 

Mr. Justice Swayne said (p. 573): 


“The appellants filed their libel to recover dam¬ 
ages for the sinking of the steamer Huron, in the 
Chicago River, near its mouth. The casualty was 
caused by the steamer running against a sunken 
wreck. i The libel alleges that it was the dutv of 
the City to have it removed, and that it was guilty 
of negligence in not having done so. It alleges 
further, that the City entered upon the work of 
removal, but abandoned it before the result was 
accomplished. 

“Among the defenses set up by the answer of 
the respondent was, that of a final judgment in 
the Supreme Court of Illinois, upon a general de¬ 
murrer to a declaration in an action at law bv the 
appellants against the respondent for the same 
cause of action. 
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“The Court below sustained the defence, and 
upon this ground—and another not necessary to 
be stated—dismissed the libel. 

“The record of the action at law is found among 
the proofs in this case. Upon a careful examina¬ 
tion of the declaration and of the libel, we ire con¬ 
strained to say, there is no such difference in the 
cases which they respectively make as c^n take 
this case out of the operation of the principles of 
res adjudicata.” (Emphasis ours) 

IIurine v. Wende, 29 App. D. C. 415 (1907): j 
Hearing on an appeal from a decision of tlije Com¬ 
missioner of Patents in an interference proceeding. 
Reversed. j 

This was the second interference proceeding! involv¬ 
ing priority of invention of a manifolding apparatus. 
The appellant moved to dissolve upon the ground, 
among others: “That Wende is estopped, by reason of 
the adverse final decision in a former interference be¬ 
tween the same parties on the same applications, from 
making the claims of the issues”. This motion y-as sus¬ 
tained by the Primary Examiner, but on appeal to the 
Commissioner his decision was reversed, and jlhe mo¬ 
tion to dissolve denied. 

Mr. Chief Justice Shepard said (p. 424): 

“To determine, then, what has been adjudicated 
in the former litigation on which the claim of 
estoppel is founded, resort is had to the ijaaterial 
facts alleged with certainty in the declaration or 
bill on which the plaintiff’s right to recover is 
founded; and a general judgment thereon is con- 
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elusive of such facts. Hence, a final judgment by 
default or upon demurrer is as efficacious as one 
rendered after contest between the parties. Ibid.” 


Sacks v. Sleeker, 62 F. (2d) 65 (C. C. A., 2nd Cir., 


1932): 

Action at law to recover real estate broker’s commis¬ 
sion for procuring the sale of real estate. From a 
judgment for defendant, entered upon an order dis¬ 
missing the complaint on the ground of res judicata , 
plaintiff appeals. Affirmed. 

The complaint alleges a personal contract by the de¬ 
fendant and performance thereof on the part of the 
plaintiff, entitling him to a 5% commission on the 
price for which the brewing company sold certain land. 
The defendant’s answer, in addition to a general de¬ 
nial, sets up the defense of res judicata based upon 
proceedings in a prior suit in chancery brought by the 
plaintiff in the courts of New Jersey. 

In the New Jersey suit in chancery Sacks sued 
Stecker and the brewing company for the same com¬ 
mission as he seeks to recover in the present action, 
lie included a prayer in the bill that the defendants be 
restrained from transferring any property received or 
collected bv them from the sale of real estate owned bv 

* I * 

the company, and from disposing of any property in 
their possession. A temporary restraining order was 
issued, and the defendants ordered to show cause whv 
an injunction should not be granted. The answer of 
the defendants denied most of the allegations of the 
bill, but did not deny that the plaintiff was without 
adequate remedy at law. As a special defense the de- 


fendants alleged a failure to comply with the statute 
of frauds, and concluded: “Wherefore, the defendants 
demand judgment that the complaint be dismissed”. 
Notice of a motion to dismiss ‘‘for want of equity” was 
filed and served upon complainant’s solicitorsj This 
motion, together with the motions of complainant for 
a temporary injunction and for leave to amend his bill 
was heard by a Vice Chancellor who rendered an opin¬ 
ion advising that the bill be dismissed. A decree was 

i 

entered dismissing the bill, vacating the restraining 
order, and denying the application for an injunction 
and for leave to amend his bill. 

Swan, Circuit Judge, said (p. 66): 

“It is conceded that if this was a dismissal upon 
the merits of the cause of suit alleged in thie com¬ 
plaint against Stecker, then the present action is 
barred. See Putnam v. Clark, 34 N. J. Eq. 532; 
Mutual Life Ins. Co. v. Newton, 50 N. J. L. 571, 
14 A. 756; Sarson v. Maccia, 90 N. J. Eq. 433, 108 
A. 1 09. A decree entered upon demurrer is no less 
effective as res judicata than a decree rendered 
upon proof.” (Emphasis ours) 

Passailaigue v. Herron , 38 F. (2d) 775 (C. C. A., 5th 
Cir., 1930): j 

This was a suit for an account of an estate Revised 
to complainant’s deceased wife, in which lie claimed 
an interest as her heir at law. The complainant’s bill 
set up that a decree of total divorce had been granted 
his wife in Louisiana, on February 19, 1916, by amend¬ 
ment setting out the full proceedings leading to it, but 
claimed that it did not deprive him of heirship to his 
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wife on her death in Florida, January 2, 1924, because 
it was invalid in that it dealt with a South Carolina 

i 

marriage, indissoluble by the law of that state, and 
was rendered without personal notice to him a resi¬ 
dent of South Carolina on substituted service upon a 
curator ad hoc. It was further averred that on April 
20, 1927, complainant had in the Louisiana Court on a 
a new suit there, obtained a decree setting aside and 
cancelling the decree of divorce. The last-named de¬ 
cree was exiiibited without any of the proceedings that 
led iij) to it. The defendants herein in the District 
Court, among other things, pleaded as res judicata, a 
bill previously brought against them in the Florida 
state court by complainant for the account and recov¬ 
ery of the same estate, exhibiting the record thereof 
which showed it to have been substantiallv identical 
with the present suit as to parties and subject-matter, 
to have exhibited the same proceedings touching the 
divorce except the decree canceling it, and to have 
made the same attacks on the divorce; that a demurrer 
for want of equity was held sustainable by the Su¬ 
preme Court of Florida, and that thereafter, on fur¬ 
ther hearing in the trial court, a final decree was ren¬ 
dered, sustaining the demurrer for want of equity in 
the bill, and dismissing the bill on February 19, 19*27. 
The truth of this plea of res judicata was admitted, 
and a decree entered for defendants in the present 
suit. 

Sibley, District Judge, said (p. 776): 

“By ancient maxims, as a matter of private jus¬ 
tice, ‘No one should be vexed twice for one and 



the same cause’, and as a matter of public con¬ 
cern, ‘It is to the interest of the public that! there 

be an end of suits’. Accordingly, in Florida, as 
elsewhere, it is established that a judgment on the 
merits between the same parties or their privies 
is conclusive of any issue actually litigated dnd de¬ 
termined, though in a suit upon another c^use of 
action (estoppel by judgment), and in a Second 
suit upon the same cause of action, all issues which 
could have been made and litigated, but wete not, 
are also concluded, the entire dispute being ended 
by the one day in court (res judicata). (Cita¬ 
tions) The parties here, and the cause of Action, 
including the relief sought, are identical with 
those in the former litigation in the state courts, 
and the principle of res judicata prevents further 
litigation unless because, first, the former judg¬ 
ment was on demurrer, or second, the decree can¬ 
celing the divorce decree makes a new case. 

“It has often been said that a judgment on de¬ 
murrer is not on the full merits, and settles only 
the law on the facts pleaded, when sustained be¬ 
cause of some lack of allegation which is sup¬ 
plied in the latter suit. Prall v. Prall, 48 Fjia. 496, 
50 So. 867; Gould v. Evansville & C. R. Co., 91 
U. S. 526, 23 L. ed. 416. But where the facts are 
apparently fully pleaded, and the pleader ^ias the 
latitude of amendment afforded by moderh prac¬ 
tice, and elects to stand upon the allegations he 
has made, and there is a deliberate adjudication of 
the case on the facts admitted by the deifciurrer, 
no reason is perceived why the judgment | should 
not be treated as one on the full merits, anc} finally 
settling the controversy. This is the conclusion 
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of the Supreme Courts, both of the United States 
and Florida. Northern Pacific By. Co. v. Slaght, 

205 U. S. 122, 51 L. ed. 738; Yates v. Utica Bank, 

206 U. S. 181, 51 L. ed. 1015; Miller & Co. v. Car- 
michael-McCallev Co., 91 Fla. 1071, 109 So. 198. 
The only real issue in this litigation is the validity 
of the Louisiana divorce decree in the courts of 


Florida. Interesting questions of law arise con¬ 
cerning matrimonial domicile, substituted service, 
determination of status as a res, and of personal 
rights, due faith and credit, and recognition by 
comity. The principles affecting these are com¬ 
pendiously stated as fixed by decisions of the Su¬ 
preme Court of the United States in DeBouchel 
y. Candler, 296 F. 482. They were approved and 
applied by the Supreme Court of Florida in a full 
and careful opinion in this very litigation. Her¬ 


ron v. Passailaigue, 92 Fla. 818, 110 So. 539, 545. 


The issue of the validity in Florida, of this di¬ 


vorce, was there examined on the merits. No new 


facts were offered when the case went to the trial 


court. The decree there rendered was rightly held 
in this case to be conclusive between these parties 
as res judicata. It settles that complainant was 
not his former wife’s heir at her death, and was 
entitled to no part of the estate in controversy.” 
Judgment of dismissal affirmed. (Emphasis ours) 


Winship v. Ricketts , 32 F. (2d) 4/6 (C. C. A., 8th 
Cir., 1929) : 

Bill in equity by the heirs of a deceased full-blood 
Choctaw Indian woman, seeking to recover from ap¬ 
pellees, an alleged remainder interest in certain land 
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in Carter County, Okla. Decree for plaintiffs, Jnd de¬ 
fendants appeal. Affirmed. 

Appellees tiled their bill against appellants, getting 
forth that the title to the land in controversy had been 
finally adjudicated in a certain cause in the Circuit 
Court of the United States for the Eastern Distjrict of 
Oklahoma, in which the United States was complainant 
and appellee, Ricketts, and others were defendants. 


The defendants, including Ricketts, filed to this bill a 
demurrer involving the merits of the controversy, 
which was sustained, and the bill dismissed. 

It is the contention of the appellees in this case that 
the judgment of dismissal became a bar to any fur¬ 
ther proceeding between the same parties based upon 
the same cause of action, and upon any cause of action 
which necessarily inhered in and could have bebn set 
up and litigated in that cause. 

Van Valkcnburgh, Circuit Judge, said (p. 47Sj): 

‘‘And it is well settled that the entry otf final 
judgment on a demurrer which includes objections 
going to the merits concludes the parties to it by 
way of estoppel in a subsequent action between the 
same parties on a different claim so far as the new 
controversy relates to the matters litigated a^id de¬ 
termined in the prior action. Rissell v. Spring Val¬ 
ley Township, 124 U. S. 225, 31 L. ed. 411; United 
States v. California & Ore. Land Co., 192 U. S. 
355, 48 L. ed. 476; and cases above cited.” (Em¬ 
phasis ours) 

i 

City of Boston v. McGovern, 292 Fed. 705 (C. 0. A., 
1st Cir., 1923): 


I 
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Bill in equity by P. McGovern & Go. for the cancella¬ 
tion of a contract made with that firm bv the Citv of 
Boston, for certain construction work, upon tlie ground 
that they were induced to make their bid and to enter 
into the contract by misrepresentations as to the 
nature of the materials to be excavated. Decree for 
complainants, and defendant appeals. Reversed. 

It appears that there was a decision of the Supreme 
Judicial Court of Massachusetts, made before the fil¬ 
ing of this bill, in a case between the same parties and 
upon the same issues at law, relating to the right of 
the plaintiffs to an accounting from the city of Boston 
and to cancellation of the contract on the ground of 
fraud. The plaintiff lost in the state court by a deci¬ 
sion on legal issues on demurrer, but prevailed in the 
District Court upon the ground of fraud. 

Brown, District Judge, said (p. 711): 


“Upon an appeal in equity this court is re¬ 
quired to disregard mere matters of form and to 
give judgment according to the substantial rights. 
It should be remembered that the estoppel of a 
judgment grows out of matters of substance, and 
form has little if anything, to do with it. Bigelow 
on Estoppel (6th Ed.) p. 96. 

“ ‘The doctrine of res judicata is not a technical 
doctrine applicable only to records. It is a very 
substantial doctrine, and it is one of the most fun¬ 
damental doctrine of all courts, that there must 
be an end of litigation, and that the parties have 
no right of their own accord, after having tried a 
question between them and obtained a decision of 
a court,i to start that litigation over again on pre- 


i 

i 


sues between the parties, in the strictest s| 
the term, is a ‘decision on the merits’. (Cit 
“We are of the opinion that the decisior 
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i 

cisely the same questions’. In re May, 2$j Ch. D. 
516, 518. * | 

“The brief for the plaintiffs urges that as the 
decision in McGovern v. Boston was rendered on 
a demurrer, it was not in itself a final decision on 
the merits, and cannot, therefore, be regarded res 
judicata; but a decision by the highest court of a 
state upon demurrer, finally determining lpgal is- 

ense of 
at ions) 

. of the 

state court on demurrer conclusively determined 
as between these parties that the plaintiffs are 
not entitled to maintain their bill upon tljieir al¬ 
legations of fraud by public officers inducing’ the 
contract”. (Emphasis ours) 

Messinger v. New England Mat. Life Ins. lpo mf 59 
Fed. 416 (Cir. Ct., W. I). Pa., 1894): | 

i 

Bill to cancel and rescind a release. Heard on a 
plea in bar. Plea sustained and bill dismissed. 

In this case a bill in equity was filed to canc|el and 
rescind a release executed by a former administrator 
of all claims under a policy issued by the respondent 
company upon the life of the decedent. To this bill a 
plea was filed, setting forth that a final decree had 
been entered in favor of the respondent (which was un¬ 
appealed from) in a suit in this court, between the 
same parties, and involving the same subject-ijiatter. 
In the former case the respondent demurred to t'he bill 
because it did not disclose facts sufficient to constitute 
a cause of action, which demurrer was sustained by 
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the court. Xo application being- made to amend, a final 
decree was entered, dismissing the bill. 

Buffington, District Judge, said (p. 417): 

“Such a decree is a final judgment of the rights 
of the parties, and is a bar to a subsequent suit 
between the same parties on the same subject- 
matter. Alley v. Xott, 111 U. S. 473; Bissell v. 
Spring Valley Tp., 124 U. S. 232. 

“The parties to the present suit, and the subject- 
matter, being the same as those in the former suit, 
we are of opinion the plea is well founded, in point 
of law, and presents a complete defense to the bill, 
and the latter should be dismissed.” (Emphasis 
ours) 

In the light of the principles enounced in the fore¬ 
going cases, it is submitted that the court below did not 
err in sustaining the affirmative defense of the defen- 
dant by way of plea in bar and dismissing the bill of 
complaint of plaintiff. 

(A) Analysis of Cases Cited by Appellant on the 
Doctrine of Kes Adjudicata. 

An examination of the cases cited by appellant, in 
support of the contention that the doctrine of res ad¬ 
judicata is not applicable here, will clearly demon¬ 
strate that they are not in point. None of the cases 
cited by appellant are at variance with the principles 
enounced in the decisions cited in support of our posi¬ 
tion. We have reviewed all of the cases cited by ap¬ 
pellant. An examination of the facts of each of these 
cases makes ,it manifest that they are inapplicable 
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j 

here. For the convenience of the court we hajce ana¬ 
lyzed these cases as follows: 

I 

i 

Markely v. People, 171 Ill. 260, 49 N. E. 502 (1893): 

! 

County Collector of Cook County applied fof judg¬ 
ment on account of the delinquent fifth installment of 
a special assessment levied by City of Chicago for im¬ 
provement of Prairie Avenue. Appellant tiled objec¬ 
tion setting forth that when application was ir(ade in 
previous year to obtain judgment for a delinquent 
fourth instalment of the same assessment, the (county 
court refused judgment, because of the invalidity of 
the ordinance in the special assessment proceeding. 
Appellant claimed this is res judicata. Appellant of¬ 
fered evidence of the former judgment and alsq testi¬ 
mony that the court in the proceeding on the fourth 
instalment refused judgment because of the invalidity 
of the ordinance. The court below in this proceeding 
heard this evidence, but found against appellant. 

I 

At p. 262 the court said: 

‘ 4 This record presents the question of whether 
an order of the county court refusing judgment 
for one installment of a special assessment is 
conclusive on an application for a judgment for 
a subsequent instalment of the same assessment 
on the same piece of property, where the finding 
of the court in the first proceeding was tlidt the 
ordinance on which the assessment was baseq. was 
invalid. In the light of a well settled rule: this 
question must be answered in the affirmative. 

“ ‘Where the former adjudication is belied 




i 
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iil) 02 ) As an absolute bar, there must be, as between 

the two actions, identity of parties, of subject 

matter and cause of action. There is, however, a 

clearly defined distinction between that class of 
* 

cases and where some controlling fact or matter 
material to the determination of both causes has 
been adjudicated in a former proceeding in a 
court ofi competent jurisdiction, and the same fact 
or matter is again at issue between the same par¬ 
ties. In this latter case the adjudication of the 
fact or matter in the first suit will, if properly 
presented, be conclusive of the same question in 
the latter suit, irrespective of whether the cause 
of action is the same in both suits or not. This 
is generally denominated estoppel by verdictV’ 
(Citations.) (Reversed and remanded.) 

Coffin v. Knott , 2 Greene (Iowa) 582 (1850): 


Replevin. Defendant's sixth plea set up a former 
suit brought by plaintiff against defendant and others 
for trespass, alleging the carrying away of the same 
property here sought to be replevied. The plea alleges 
that defendant pleaded a release in the trespass suit 
and that plaintiff demurred thereto; that plaintiff’s 
demurrer was overruled and judgment given defen¬ 
dant. lie relies on this as a bar to the replevin suit. 
Plaintiff filed a general demurrer to this plea in the 
court below and it was sustained. It comes here on 
error. Reversed. 


Held: The suit in trespass between the same par¬ 
ties, over thb same subject matter bars this replevin 
suit. The fact that plaintiff chooses here a different 
form of action does not evade the rule of res judicata. 
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Had plaintiff prevailed in the trespass action hej would 
have recovered the value of the property and! could 
not then have recovered the actual chattels ijn this 
replevin suit. That defendant prevailed in the tres¬ 
pass suit does not alter the rule. The judgment in 
the trespass suit having been rendered on a denLurrer 
is just as effective to bar another suit as if it lnnjl been 
rendered on a verdict. i 


i 

Balio v. Wilson, Tutrix, 12 Martin, O. S., 358| (La., 
1822): 

Appeal from the court of the sixth district. 

Action is founded on a judgment or decree, hereto¬ 
fore rendered in the court below, by which a moijtgage 
and confession of judgment existing against jj. H. 
Gordon, former husband of defendant, was declared 
executory against her as tutrix of her minor children; 
in which decree it is ordered, that all the estate of the 
deceased should be sold bv the tutrix according to law, 
reserving to the plaintiffs the benefit of their privilege 
and mortgage on the proceeds of the sale of said 
mortgaged property, or so much thereof as may be 
sufficient to satisfy the same. The plaintiff a leges 
that the former decree has not been complied with by 
the defendant and prays immediate seizure and sale 
of the mortgaged premises. Defendant’s answer con¬ 
tains a general denial and a special plea in bar (\i the 
first judgment and a compliance with its comnjands 
so far as she was able legally to do so. 

At ]). 359 the court said: 

“The judgment and decree in the present case 
differs but little from that formerly renderdd by 
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the same court. The mortgaged premises are now 
directed to be sold by the judge of probates, for 
ready,money, or so much thereof as will satisfy 
the plaintiff’s* claim, as founded on the former 
order, etc. 

“From this judgment the defendant appealed; 
and t lije plaintiff in answering on the appeal, al¬ 
leges error in those against them in not decreeing 
an immediate seizure and sale of the mortgaged 
premises. 

“Thp first judgment is not appealed from; 
stands unreyersed by competent authority; and 
is consequently res judicata between the parties 
to the present suit, being the same who figured in 
the former action, and being a decision on the 
same subject matter. If it has injured the parties 
by illegally adjudicating on their rights, the rem¬ 
edy was by appeal, in which the merits might have 
been fairly tested. But it is the opinion of this 
court, that the district court has mistaken its 
powers in attempting, in the last decree, to change 
and modify its former judgment, after the expira¬ 
tion of |the term in which it was rendered, unless 
on a new trial granted.” Judgment of district 
court reversed. 

Cecil v. Cecil, 19 Md. 72 (1862): 


Petition filed in Orphans’ Court of Baltimore by ap¬ 
pellant against appellees as administrator and next of 
kin of William Cecil, deceased, charging that Owen 
Cecil, Administrator, was about to make distribution 
of the intestate's estate, of which appellant and appel¬ 
lees were co-distributees; that the defendants had re- 
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ceived certain advancements, in cash and negrojes, and 
praying the same might be brought into hotch-pot. 
The appellees, Owen and William, answered ijnd de¬ 
nied they had received advancement. Appellees Har¬ 
rington and Hooper, by their answer insisted that by 
an order passed by the Orphans’ Court, in tint cause 
of William Cecil, Thomas Owens, and Owen Cecil, Ad¬ 
ministrator, against the said Harrington and Hooper, 
the question was fully adjudicated and disposed of, 
they admit the receipt of $4,500, but aver it was given 
them by deceased for services rendered. Petitioner 
filed replication, stating, inter alia, that his petition 
was filed some time before the alleged adjudication in 
the cause above referred to; that he was not a party 
to said cause, not notified or summoned to appear, and 
hence was not estopped or concluded thereby, j Court 
Wow declined to hear evidence in regard to the sums 
charged to have been advanced to Hooper and Har¬ 
rington, whereupon appellant took pro forma decree, 
dismissing said petition, and prayed an appeal. Re¬ 
versed nd remanded. 

Court held that appellant was not barred by the 
former adjudication since he was not a party to it and 
had no opportunity to defend. He is not bound by the 
fact that the administrator was made a party in the 
prior proceeding. 

At p. 79 the court said: 

“Justice requires that every cause be once; fairly 
and impartially tried; but the public tranquillity 
demands that having been once so tried, all litiga¬ 
tion of that question, and between those parties, 
should be closed forever. It is also a m<^st ob- 
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the same court. The mortgaged premises are now 
directed to be sold by the judge of probates, for 
readv .money, or so much thereof as will satisfy 
the plaintiff's claim, as founded on the former 
order, etc. 

“From this judgment the defendant appealed; 
and the plaintiff in answering on the appeal, al¬ 
leges error in those against them in not decreeing 
an immediate seizure and sale of the mortgaged 
p remises. 

“Thf? first judgment is not appealed from; 
stands unreyersed by competent authority; and 
is consequently res judicata between the parties 
to the present suit, being the same who figured in 
the former action, and being a decision on the 
same subject matter. If it has injured the parties 
by illegally adjudicating on their rights, the rem¬ 
edy was by appeal, in which the merits might have 
been fairly tested. But it is the opinion of this 
court, that the district court has mistaken its 
powers in attempting, in the last decree, to change 
and modify its former judgment, after the expira¬ 
tion of the term in which it was rendered, unless 
on a now trial granted.” Judgment of district 
court reversed. 


Cecil v. Cecil f 19 Md. 72 (1862): 

Petition filed in Orphans' Court of Baltimore by ap¬ 
pellant against appellees as administrator and next of 
kin of William Cecil, deceased, charging that Owen 
Cecil, Administrator, was about to make distribution 
of the intestate's estate, of which appellant and appel¬ 
lees were co-distributees; that the defendants had re- 


49 


ceived certain advancements, in cash and negroes, and 

* w 7 

praying the same might be brought into hotch-pot. 
The appellees, Owen and William, answered and de¬ 
nied they had received advancement. Appellees Har¬ 
rington and Hooper, by their answer insisted that by 
an order passed by the Orphans’ Court, in tlifc cause 
of William Cecil, Thomas Owens, and Owen Cecil, Ad¬ 
ministrator, against the said Harrington and Hooper, 
the question was fully adjudicated and disposed of, 
they admit the receipt of $4,500, but aver it was given 
them by deceased for services rendered. Petitioner 
filed replication, stating, inter alia, that his petition 
was filed some time before the alleged adjudication in 
the cause above referred to; that lie was not t. party 
to said cause, not notified or summoned to appear, and 

Court 
sums 
Har¬ 
rington, whereupon appellant took pro forma (decree, 
dismissing said petition, and prayed an appeal. Re¬ 
versed and remanded. 

Court held that appellant was not barred by the 
former adjudication since he was not a party to it and 
had no opportunity to defend. He is not bound by the 
fact that the administrator was made a party in the 
prior proceeding. 

At p. 79 the court said: 

“ Justice requires that every cause be once fairly 
and impartially tried; but the public tranquillity 
demands that having been once so tried, all litiga¬ 
tion of that question, and between those parties, 
should be closed forever. It is also a mqst ob- 


hence was not estopped or concluded thereby. ! 
below declined to hear evidence in regard to the 
charged to have been advanced to Hooper and 
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vious principle of justice, that no man ought to 
be bound by proceedings to which he was a 
stranger: but the converse of this rule is equally 
true, that by proceedings to which he was not a 
stranger, he may well be held bound. Under the 
term parties, in this connection, the law includes 
all who are directly interested in the subject mat¬ 
ter, and had a right to make defense, or to control 
proceedings and to appeal from the judgment. 
This right involves also the right to adduce testi¬ 
mony qnd to cross-examine the witnesses on the 
other side. Persons not having these rights, are 
regarded as strangers to the cause. But to give 
full effect to the principle by which parties are 
held hound by a judgment, all persons who are 
represented by the parties, and claim under them, 
or in privity with them, are equally concluded by 
the same proceedings.'’ 


llughvs v. I'l/ift'fl State*. 71 U. S. (4 Wall.) 12J2 
(1866): 

Appeal from United States Circuit Court for east¬ 
ern district of Louisiana. Bill was filed bv United 
States in court below against Hughes and others to 
vacate a patent issued to Hughes, April 1(5, 1841, for a 
tract of land in Louisiana, on the ground that said 
land had been duly preempted and sold to John Good- 
bee, February -2, 1822, which land was possessed and 

claimed bv Robert Sewall and Franklin Hudson under 
% • 

such sale to Goodbee. Hughes demurred to the bill 
and the circuit court sustained the demurrer, but its 
decision was reversed by this court on appeal and a 
final decree made in favor of the United States vacat- 


ing the patent to Hughes; and afterwards the decree 
was vacated by consent of the then Attorney General, 
and Hughes filed his answer. Hughes later tiled a sup¬ 
plemental answer setting up the recovery of two judg¬ 
ments in his favor in the courts of Louisiana and 
pleading the last in bar of this suit. This was a peti- 
torv action bv Sewall and Hudson against Hughes. 

j C.' 

The cause was dismissed by the inferior court and its 
decision affirmed by the Supreme Court of Louisiana 
on appeal. 

The circuit court held that judgment upon the de¬ 
murrer was conclusive upon the same, and tjhat the 
judgments pleaded in bar did not estop the lUnited 
States from maintaining this suit and that it was en¬ 
titled to the relief prayed for, from which decision 
Hughes brings this appeal. Judgment affirmed. 

The court (p. 237) said: 

“The second case 7 ’ (in the Louisiana courts) 
“was a petitory action, brought by Sewall and 
Hudson, claimants under Goodbee, having for its 
object the vacation of the patent; the annulment 
of the above judgment” (in the first case brought 
in the state courts bv Hughes against Sewall for 
ejectment) “against Sewall then pending on ap¬ 
peal in the Supreme Court of the state; Hie re¬ 
covery of damages, and the obtaining of an in¬ 
junction. No judgment was passed upon the 
merits of any matter alleged. The petition was 
dismissed for want of jurisdiction and the ab¬ 
sence of proper parties, so far as it relate^ to the 
special relief sought by this suit—the vacation 
and surrender of the patent—and it was dismissed 



generally on the ground that it was ‘defective, un¬ 
certain, and insufficient in the statement of the 
cause of action.’ 

“It requires no argument to show that judg¬ 
ments like these are no bar to the present suit. 
In order that a judgment may constitute a bar to 
another suit, it must be rendered in a proceeding 
between the same parties or their privies, and the 
point of controversy must be the same in both 
cases, and must be determined on its merits. If 
the first suit was dismissed for defect of plead¬ 
ings, or parties, or a misconception of the form of 
proceeding, or the want of jurisdiction, or was dis¬ 
posed of on any ground which did not go to the 
merits of the action, the judgment rendered will 
prove no bar to another suit.” 


Liddell v. Chid ester, 84 Ala. 508 (1887): 

Liddell hii-ed Chidester to work for him under the 
following telegraphic contract. Liddell wired to 
Chidester, “If $1000 a year is an inducement, come 
immediately. Answer”. Chidester responded, “Will 
accept $1000, a year”. This was made February 26, 
1885, and on July 15, 1885, Liddell discharged Chid¬ 
ester, paying him $30 at the time. Chidester sued 
Liddell for $41.40, claiming that amount to be due on 
Julv 26th for his Julv salarv, and recovered that 
amount with interest. Chidester now is suing for 

salarv for the remainder of the contract vear. He won 
• « 

in the court below and the case is brought here bv 
appeal by Liddell. Affirmed. 

If this is a single contract for $1000 for one year’s 
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work plaintiff is barred in this suit by his judgment 
in the former. On the other hand, if the contract is 

j 

an instalment contract for monthly payment of wages, 
the former suit being for salary for the month of July 
alone does not bar a subsequent suit for subsequent 
instalments of salary. The court holds here t^iat two 
issues were material in the former suit and lieijce that 
the judgment of the former suit concludes the parties 
as to these issues here. First, the jury in the former 
trial must have decided that the contract was for 
payment of salary in instalments, for unless tlib court 
did thus decide the suit would have been prematurely 
brought, the contract year not having expired when it 
was instituted. Secondly, the jury in the first suit 
must have found that Liddell discharged Chidester 
without proper cause or else they could not have found 
a verdict against him. Liddell is estopped in tips suit 
to deny these facts, and hence the judgment fn this 
case below is proper. j 

People v. Harrison , 253 Ill. 625, 97 X. E. 1092 
(1912): 

Petition for writ of mandamus against City of Chi¬ 
cago, commanding it to remove certain obstructions in 
South Troy Street. A religious corporation, The Ser- 
vite Fathers, later became a defendant. Separate iden¬ 
tical answers were filed by the Servite Fathers and the 
city, to which petitioners demurred. Demurrers were 
overruled, and petitioners, electing to stand on them, 
sued out a writ of error. Affirmed. 

The answers relied upon a judgment in a fjormer 




suit, brought by the People on relation of different 
persons than those who are relators here, to abate the 
same nuisance. The judgment was given for defen¬ 
dants there on their general demurrers. The court 
here holds that the former judgment is a bar to this 
suit since: (1) The real party in interest is the People, 
and a difference in relators does not constitute a dif¬ 
ference in parties so as to remove the case from the 
general rule: (2) The fact that the former judgment 
was in equity, while this action is at law is not mate¬ 
rial; (3) Tlje fact that the questions raised here were 
not raised in the former case does not lift the case 
out of the doctrine of res judicata . as the doctrine ex¬ 
tends to all grounds of recovery or defense which 
might have been raised before; (4) A judgment on a 
demurrer, if it goes to the merits, is as effective as a 
bar as a judgment rendered upon a verdict. 

Griffin v. ^Seymour, 15 Iowa 30, 83 Am. Dec. 396 
(1863): ’ 

Plaintiff in 1859 brought an action against Grundy 
County and jtlie defendant in this suit, jointly, upon a 
countv order, issued bv the said countv, and a separate 
written guarantv executed bv defendant. To that ae- 
tion the defendant Sevmour demurred: 1. For the rea- 
son that there was a misjoinder of parties. 2. That the 
petition did not show such a state of facts as would 
entitle the plaintiff to recover. The demurrer was 
sustained, but upon which ground, does not appear. 
Plaintiff appealed from the ruling of the District 
Court, and on hearing in this court the judgment was 



affirmed, on the ground that there was a misjoinder of 
parties, the second cause for demurrer not being 
raised or passed upon. 

The present suit is against Seymour alone, ijipon his 
written guaranty. The defendant pleaded aj former 
adjudication. A demurrer to this being sustained, he 
appeals therefrom, and assigns this ruling as error. 

Held: Since it was necessary in deciding the first 
demurrer to determine first whether the propei 1 parties 
were before the court, and since they were njot, it is 
to be presumed that the District Court did ijiot con¬ 
sider the second ground of demurrer. But even if 
they did, the final judgment on the demurrer was ren¬ 
dered in this court, and it was based entirely on the 
issue of misjoinder of parties defendant. 11<j?nce, as 
the former judgment did not go to the merits,jit is no 
bar to this suit. Affirmed. 

Weniwag v. Pawling, 5 Gill & J. (Md.) 500, 25 Am. 
Dec. 317 (1833): 

Appeal from judgment for plaintiff in Circuijt Court 
of Frederick County. Plaintiff brought action on a 
judgment of a Pennsylvania court, affirming *|n arbi¬ 
tration award in favor of plaintiff. Defendant pleaded 
nul tied record and contended that the arbitrators im- 

j 

properly arrived at their finding. Plaintiff insists that 
full faith and credit be given to the Pennsylvania judg¬ 
ment. Affirmed. 

Held: The foreign judgment is re-examinable in 
this court to the same extent as it would be re-examin¬ 
able in the courts of the state where it was rendered. 
The jurisdiction of the court rendering the judgment 
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is open to question here. In this ease, the court did 
not exceed its jurisdiction in rendering the judgment, 
so our courts will grant it full faith and credit. 

o 


Inhabitants of Embdcn v. Lisherness, 89 Me. 578, 
36 Atl. 1101 (1897): 

Suit brought by tax collector of Ernbden, against de¬ 
fendant for taxes due on real estate. In his answer 
defendant alleges that in a similar suit brought against 
him by the same town for the same taxes, the jury 
rendered a verdict in his favor, and he claims that this 
prior judgment bars this suit. Plaintiff seeks to in¬ 
troduce parol evidence that at the former trial the 
onlv issue was whether “due notice and demand” was 
given to and made upon defendant before suit, as re¬ 
quired by statute. Defendant objected to this offer 
of evidence, and its admissibility is the only question 
before this court. 

Held: The evidence is admissible. The record does 

not show the basis of the prior judgment and this is 

the onlv wav it can he shown. This is not a case of 
% * 

contradicting the record bv parol testimonv, but 
rather a chse of aiding it. If the evidence shows that 
the judgment was rendered on the issue of “due 
notice and demand” and if that condition has now 
been met, the former judgment is no bar to this suit. 

Judgment for plaintiff. 


Swift v. McPherson, 232 U. S. 51 (1914): 

McPherson, as assignee of Miller, sued Swift in Cir¬ 
cuit Court of South Dakota to establish rights to an 
undivided one-half interest in certain lands in posses- 


i 
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sion of Swift. Defendant denied that McPherson had 
any interest. He also claimed that McPhersjon had 
once before brought a similar suit which, after re- 
moral to United States Circuit Court, was dismissed, 
and that the dismissal finally adjudicated the issue in 
favor of Swift. The record of this former spit was 
set out in the answer. 

i 

After reviewing the facts and stating that to con- 
stitute a bar to subsequent action a decree in equity 
must be based upon the merits, the court sums;up the 
present case, at p. 56: 

“From an examination of this record it is evi¬ 
dent that the dismissal bv the United States Court 
was not for want of merit in the bill, because the 

demurrer had alreadv been overruled. It was not 

* 

for insufficiency of the testimony, because none 
had been taken, though answer and replication 
had been filed. It was not a dismissal after hear¬ 
ing on bill and answer alone, for the defendant 
was asking to withdraw his affirmative defense, 
and insisting that a decree be entered in fajvor of 
McPherson. It was not a dismissal as oh a re¬ 
traxit, for the plaintiff not only did not repounce 
his cause of action, but, in his motion asserjed Ilia 
rights under a contract which provided foi[ a fu¬ 
ture adjustment of profits and liabilities, when¬ 
ever the amount of profits or losses wer^ ult.i- 
matelv determined by the actual sale of the land’* 
Affirmed. 

■ 

Dolvin v. American Harrow Co., 125 Ga. 699 (j.906): 


Suit was filed by American Harrow Co. upon a note. 
Defendant pleaded alleging generally fraud in thle pro- 
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onlv issue was whether “due notice and demand” was 
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quired by statute. Defendant objected to this offer 
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i 

not show the basis of the prior judgment and this is 
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» • 
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sion of Swift. Defendant denied that McPherson had 
any interest. He also claimed that McPherson had 
once before brought a similar suit which, after re¬ 
moval to United States Circuit Court, was dismissed, 
and that the dismissal finally adjudicated the Issue in 
favor of Swift. The record of this former s|iit was 
set out in the answer. 

After reviewing the facts and stating that to con- 
stitute a bar to subsequent action a decree in equity 
must be based upon the merits, the court sums up the 
present case, at p. 56: | 

“From an examination of this record itj is evi¬ 
dent that the dismissal bv the United Stated Court 
was not for want of merit in the bill, because the 
demurrer had alreadv been overruled. It was not 
for insufficiencv of the testimonv, because none 
had been taken, though answer and replication 
had been filed. It was not a dismissal after hear¬ 
ing on bill and answer alone, for the defendant 
was asking to withdraw his affirmative defense, 
and insisting that a decree be entered in fdvor of 
McPherson. It was not a dismissal as on a re¬ 
traxit, for the plaintiff not only did not renounce 
his cause of action, but, in his motion asserted hi« 
rights under a contract which provided fof a fu¬ 
ture adjustment of profits and liabilities, when 
ever the amount of profits or losses were ulti¬ 
mately determined by the actual sale of the land’* 
Affirmed. I 

Dolvin v. American Harrow Co., 125 Ga. 699 (1906) : 

Suit was filed by American Harrow Co. upon a note. 
Defendant pleaded alleging generally fraud in the pro- 



eurement of his signature on the note, and lack of con- 
sideration., The plaintiff demurred on the ground that 
the fraud and lack of consideration was not set out 
with particularity. Demurrer sustained. Defendant 
amended hjs plea, setting forth the facts in detail. 
Plaintiff objected to the amendment and the trial 
judge passed an order declaring that the plea alleging 
fraud was res ad judicata, having been passed upon at 
a former term of court on a demurrer to the pleas in 
the case. Directed verdict for plaintiff and defendant 
excepted. Reversed. 

Held: The decision on the demurrer did not pass 
upon the merits of the plea, but merely on the insuf- 
ficiencv of the manner in which the fraud was sought 
to be set out. It is therefore not res ad judicata on 
the question of the fraud. 

Kleiuscinuidt v. liiuzel , 14 Mont. 31 (1894) : 

Appeal from first judicial district. Kjectment. 
.Judgment on the pleadings was rendered for the plain¬ 
tiff below by Hunt, J. Reversed. 

Plaintiff sued defendant in ejectment: defendant 
filed a cross-complaint: plaintiff set up a plea of res 
judicata in bar of defendant’s cross-complaint. 

Plaintiff contends that defendant instituted prior 
action against him alleging the same facts which he 
has here set up in the cross-complaint and that in that 
former suit i the court sustained his demurrer to the 
complaint, and that since no further proceedings have 
been taken therein to avoid or reverse such ruling, it 
precludes defendant here from raising the same mat¬ 
ter. 
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Tn its decision the court points out (p. 57) That the 
grounds of the demurrer in the former suit qould be 
classified under the following heads: (1) AVanf of suf¬ 
ficient facts to constitute a cause of action; (2) Mis¬ 
joinder of causes of action; (3) Misjoinder of parties 
defendant. The court in sustaining the demurrers, 
failed to specify upon which grounds it basedj its ac¬ 
tion. 

Held: In such a case it is presumed that tlje court 
decided the demurrer on a question of form (mis¬ 
joinder) and not on the merits. Hence defendant is 
not barred from setting up the same facts herein. 

Brinkley v. Brinkley , 50 N. Y. 184 (1872): 

In a suit for divorce brought bv the alleged wife the 
trial court granted alimony pendente !it< j ant; attor¬ 
ney's fees to complainant. Defendant appeals from 
this order on grounds: (1) It is not established that 
complainant ever married defendant and hence is not 
entitled to alimony pendente life; (2) Plaintiff was not 
an actual resident of this State when she filed suit; 
(3) Plaintiff filed suit in Tennessee before bringing 
her complaint here and the Tennessee suit is still 
pending; (4) Since the Tennessee court denied alimony 
pendente life, plaintiff is barred, by res j\(dieata 
from claiming it in this suit. Affirmed. 

After deciding grounds one and two in favor of 
plaintiff, the court said (p. 202) respecting jground 
four: | 

“It is the rule that the definitive judgment of a 
court of another State between the same parties 



60 


upon the same cause of action, upon the merits of 
the case, is conclusive. But it must be a definitive 
judgment on the merits only. (Citations.) 

“But the decree of the court in Tennessee was 
not a final decree adjudicating definitely between 
the parties the merits of the case. It was inter¬ 
locutory. Its determination of the question be¬ 
fore it did not settle and adjudge finally the rights 
of the parties. It was upon a special application 
pending the suit, which by our practice might, on 
leave had, be renewed on a new state of facts pre¬ 
sented. 

“It would be too much to sav that the decision 
there of* this interlocutory motion or application 
was to be held conclusive upon the parties at any 
stage of the main controversy between them, in 
another; State and before another tribunal.” Or¬ 
der affirmed. 

Prall v. Prally 56 Fla. 496, 50 So. 867 (1909): 

On December 21, 1908, John M. Prall brought this 
bill for divorce from Emma L. Prall, alleging the mar¬ 
riage, birth of two children, that complainant was duti¬ 
ful husband, etc., that while living in Iowa, defendant 
became devotee of strange religious sect, and began to 
be estranged from complainant because he would not 
join it, that to please her they moved to Florida where 
the sect was, established, that the sect taught that its 
members were married only to Christ and not prop- 

erlv to anvone else and that defendant withdrew from 
* * 

all marital relations and reproached and abused com¬ 
plainant, etc., that this continued for more than a year 
and up to October 10, 1907, and constituted extreme 
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cruelty and wilful desertion on the part of defendant 
and these matters preyed on complainant’s mind and 
made him sick, etc., and that on said day he withdrew 
from their home and has never since cohabited with 
defendant, and that on said day your orator gave de¬ 
fendant all the property they had acquired in Florida, 
and the defendant accepted this in full settlenjient of 
all dower, etc., and signed release (attached to bill). 
That on the 10th of December, 1907, your orator filed 
a bill for divorce in this court upon the ground of 
“violent and ungovernable temper”, to which bill re¬ 
spondent filed a sworn answer and thereafter! inter¬ 
posed no contest to the suit, and that on December 2, 
1908, a decree of divorce was granted your orator. 

Subsequent, but within six months of the decree, de¬ 
fendant made demand on vour orator for additional 

* 

money and property and on his refusal to grant it, en¬ 
tered an appeal in the suit for divorce, and on Appeal 
the decree of divorce was reversed for want df suf¬ 
ficient proof and no opportunity allowed your orator 
to amend, and therefore he files this his original bill. 

The amended bill was demurred to on the ground 
that it states no cause of action and the matters are 
formerly adjudged. Demurrer overruled and defen¬ 
dants filed plea setting up the former decree and claim¬ 
ing the matters res ad judicata. This plea was over¬ 
ruled and defendant appealed solely from the order 
overruling this plea. Affirmed. 

Whitfield, J., said (p. 504): 

“Where a final judgment or decree has! been 
rendered by a court having jurisdiction qf the 
subject matter and of the parties, it is bindijng on 



the parties and their privies, and such final judg¬ 
ment or decree is a bar to another suit or action 
between the same parties for tlie same subject 
matter. This principle of law is enforced by tlie 
courts so that parties may not be vexed more than 
once fpr the same cause, and that there may be 
an end to litigation. (Citations.) 

“Where a final judgment or decree is rendered 
for the defendant on demurrer, the plaintiff is es¬ 
topped from maintaining a similar or concurrent 
action or suit for the same cause upon the same 
grounds that were disclosed in the first suit or 
action for the reason that the judgment deter¬ 
mines the merits of the cause as presented by the 
pleadings affected by the demurrer. * * *” 


The court holds that the first suit was for a divorce 
upon the statutory ground of “habitual indulgence by 
defendant in violent and ungovernable temper.” The 
second suit is for a divorce upon statutory grounds 
of (1) “extreme cruelty” and (2) “Wilful, obstinate 
and continued desertion”. “Bv reference to the bill of 
complaint it will be seen” (says the court, p. 507), 
“that the facts here alleged are not in substance the 
same as those alleged in the first suit as above stated, 
and also that the decree here sought is upon grounds 
different from those of the first suit”. 

The court therefore holds that the plea of res ad- 
judicata was properly overruled. 


Barlen v. Shannon, 99 Mass. 200 (1868): 

Suit was brought against Shannon for an account 
for board and lodging of Harriet Shannon as his wife. 
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Defense: that the defendant, in Indiana, in 1856, was 

lawfully divorced from Harriet Shannon. Record of 
* 

that proceeding was introduced and also record of a 

libel tiled in Massachusetts bv Mrs. Shannon Peeking 

* . ! 

a divorce a mensa et tlioro which libel was dismissed. 
The trial judge in this suit ruled that plaintiff was 
estopped from impeaching the divorce by the decision 
on the libel a mensa. Verdict was directed for defen¬ 
dant and plaintiff alleged exceptions. 

The libel for divorce a mensa alleged cruelty and 


desertion and that the Indiana divorce was 


invalid 


because neither of the parties has ever been domiciled 
there. Trial was had before tlie equity court, with a 
jury, and questions, live in number, were propounded. 
Three of these were on the questions of crucify and 
desertion, the fourth, whether libellee went to Indiana 
for the purpose of procuring the divorce, and thje fifth, 
whether he was a citizen of Indiana when lie filed his 
bill there. All of these questions were resolved in 
favor of defendant and also a general verdict was re¬ 
turned. Order was passed dismissing the bill and 
plaintiff excepted. The Supreme Judicial Court being 
divided four-four, denied the exceptions. 

Held: This decision on the libel a mensa does not 
conclude the parties herein on the question of the 
validity of the Indiana divorce. To form a bar iln sub- 
sequent litigation, a judgment or decree must jneces- 
sarily have been rendered upon the same facts in issue 
in the later litigation. Here, three special verdicts 

found that there was no crueltv or desertion itnd so 

•/ 

the court could not, if it accepted these verdicts,, have 
granted a decree, regardless of the decision 6,n the 
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fourth and fifth special verdicts. A general verdict 
in equity, unlike that at law, is not binding upon the 
judge. He may make his decree in disregard of it. 
Hence the rule, that in a general verdict all questions 
material to the case are presumed to be decided in 
favor of the successful party, has no application here. 
Even if this be done, the verdict is not final and the 
judge may have rendered his decree in disregard 
of it. 


Lea v. Lea , 99 Mass. 493 (1868): 

Case reserved by trial court for decision of this 

court. Wife brings libel for divorce on ground of five 

years desertion bv her caused bv her husband’s 
* » * 

cruelty, neglect, nonsupport, and adultery. Answer al¬ 
leges the filing bv libellee of a former libel against his 
wife for divorce on grounds of desertion covering the 

c o 


same period. In that case the wife answered, giving 
her husband’s cruelty and neglect as justification for 
the desertion. After verdict of jury in her favor the 
judge dismissed husband’s libel. Husband, now 
libellee here, seeks to set this up as conclusive on the 
question of the five years’ desertion. 

Held: Since it is impossible of determination 
whether the jury rendered its verdict and the judge 
his order, on the finding that there was not five years’ 
desertion, or that the desertion was justified by hus¬ 
band’s conduct, the prior decision cannot conclude the 
parties in this suit. 


Watts v. Watts, 160 Mass. 464 (1894): 

Libellant, Samuel Watts, discovered libellee, his 
wife, in the act of adultery with one, Ford, and ejected 
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her from his house. She brought a petition I in the 
Probate Court for separate support and maintenance, 
and the husband defended it but ottered no evidence 
of his wife’s adultery. The Probate Court granted a 
decree that the wife “for justifiable cause was living 
apart from her husband”. Xo appeal was takefi from 
this decree, and it is in full force. Libellant now files 
a libel for divorce, on the ground of adulter^. He 
asked the judge to rule, as matter of law, that he is 
entitled to a divorce, but the judge refused aiu} ruled 
instead that the Probate Court decree was a oar to 
this libel, and ordered it dismissed. Libellajit ex¬ 
cepted. 

Held: The adultery of the wife was not an 

•/ 

necessarily involved in the proceedings for se] 
maintenance, and hence the trial of her adulter^ here 
is not barred bv the Probate Court decree. 


issue 

>arate 


At the outset we stated that the sole question in this 
case was whether the doctrine of res ad judicata ap¬ 
plied. Without entering upon further argument in 
support of our contention, we believe we have demon¬ 
strated that the court below properly applied thb doc¬ 
trine of res ad judicata, for the reason that the cause 
of action attempted to be asserted by the plaintiff in 
the amended bill of complaint in the court below rests 
upon the alleged invalidity of the decree entered by 
th > Nevada court dissolving the bonds of matritnony 
between the plaintiff and defendant; that the alleged 
invalidity of the said decree was squarely presented 
by the plaintiff in the amended bill of complaint filed 

bv her in the Florida court; that the demurrer df the 
* 

defendant to the said amended bill of complaint chal- 
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lenged tlie, legal sufficiency of the facts alleged by the 
plaintiff in support of her attack upon the validity of 
the Nevada decree; that the decree of the Florida court 
was an adjudication upon the merits of the cause of 
action of the plaintiff, and upon considerations of pub¬ 
lic policy and in protection of the rights of the defen¬ 
dant, the doctrine of res ad judicata was properly ap¬ 
plied in the court below. In the instant case it is mani¬ 
fest that the plaintiff is seeking to further harass the 
defendant by attempting to have a re-adjudication of 
a question which has already been adjudicated against 
her in a court of competent jurisdiction in a cause of 
action in which she was the moving party, seeking to 


obtain relief in said court. 

As was said by the court in Hart Steel Company v. 
Railroad Supply Company, supra, the doctrine of res 
adjudicafa is— 


**a rule of fundamental and substantial justice, 
‘of public policy and of private peace’, which 
should be eordiallv regarded and enforced bv the 
courts to the end that rights once established by 
the final judgment of a court of competent juris¬ 
diction i shall be recognized bv those who are 
bound bv it in everv wav, wherever the judgment 
is entitled to respect.” 


(B) Cases Cited by Appellant as to Full Faith and 
Credit to be Accorded to Decrees for Divorce by 
Courts of Foreign Jurisdictions, are not in 
Point. 

On the brief of appellant a number of cases are 
cited which deal with the question as to whether un- 



der the “full faith and credit’’ clause of the jConsti- 
tution this court will recognize as valid, deciiees for 
divorce entered by courts in foreign jurisdictions in 
which there is presented the question as to Whether 
the residence of the parties in foreign jurisdictions 
was acquired in good faith. j 

We deem it unnecessary to review these cakes, for 
the reason that we maintain that the question here in¬ 
volved is entirely different from the questions in¬ 
volved in the cases cited by appellant. In the instant 
case the sole question before the court on this appeal 
is whether the court below erred in sustaining!the af¬ 
firmative defense of the defendant by way of jplea in 
bar invoking the doctrine of res ad judicata. We are 
not here concerned with the merits of the principal 
cause of action attempted to be averred by the plain¬ 
tiff in the said amended bill of complaint in which 
she seeks to challenge the validitv of the decree! of the 
Nevada court. As we have already pointed o|ut, the 
plaintiff invoked the jurisdiction of the Florida court 
in an effort to have that court decree that the Nevada 


decree was invalid. Having resorted to the Florida 
court for this purpose, and having had a hearing on 
this precise question in a court of competent juris¬ 
diction, upon all principles of equity and justice, the 
plaintiff should not again be heard in an effort to have 
this identical question re-adjudicated in the proceed¬ 
ing instituted in the court below. 

In passing we might observe that on the appeal by 
the plaintiff from the order quashing the order cjf pub¬ 
lication (Bliss v. Bliss , 60 App. I). C. 237 (1931 i) this 
court said (p. 239): 
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“In her bill filed below, she asks that the de¬ 
cree of divorce obtained in Nevada be declared 
null and void, but in her affidavit and petition for 
service by publication, she states the object of her 
suit to be to obtain a decree for maintenance and 
support. While we do not mean to say that the 
two objects may not be sought in the same pro¬ 
ceeding, we are verv clear that in a case such as 
this, a divorced woman may not, by charging 
fraud in the procurement of the divorce, avail of 
the statute for maintenance, and bv the seizure of 
the property of her non-resident former husband, 
create jurisdiction in a court where none other¬ 
wise exists. Obviously, we think, plaintiff’s suit 
to set aside the Nevada divorce decree may not 
be maintained in the District without personal 
service on the defendant, for the marital relation 
was severed bv the divorce, and the matrimonial 
domicile by the removal of the parties, the one to 
Nevada and the other to Florida, and the fact 
that the parties originallv entered into the mar- 
riage state here will not in itself support the 
jurisdiction where each acquired subsequently 
another residence which, in the case of the hus¬ 
band, continues. And so we are of opinion that, 
while the status of the parties is as admittedly it 
is, seizure of the husband’s property in the Dis¬ 
trict through the maintenance statute mav not be 
availed of to create jurisdiction. But, even if 
this were not true, there is still another objection 
to the prosecution of this suit. The bill shows 
that the things which plaintiff seeks to accom¬ 
plish, namely, the annulment of the divorce and 
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the cancellation of the contracts made by ijer co¬ 
incident ly therewith, occurred nine years jbefore 
the filing of her bill, and she fails to show any 
reason or excuse for the delay in seeking j relief 
therefrom. Courts always discourage stale de- 
mands in the interest of the peace of society, or, 
as was said by Mr. Justice Gray in Speidel v. 
Henrici, 120 U.‘ S. 377, 387, 7 S. Ct. 610, 612> 30 L. 
Ed. 718: ‘Independently of any statute of limita¬ 
tions, courts of equity uniformly decline jto as¬ 
sist a person who has slept upon his rightjs, and 
shows no excuse for his laches in asserting them.’ 
It is quite true none of the grounds stated above 
was argued here or below, and properly could 
not be without a general appearance, but jcourts 
sometimes, wisely we think, look beyoijd the 
shadow to the substance, and, when convinced that 
a cause is without basis or merit, act on their own 
initiative.” 

CONCLUSION. 

In conclusion it is respectfully submitted that the 
court below did not err in sustaining the affirmative 
defense of the defendant by way of plea in bar, in ap¬ 
plying the doctrine of res ad judicata, and dismissing 
the amended bill of complaint of the plaintiff, hud the 
decree of the court below should be affirmed. 


Respectfully submitted, 


George P. Hoover, 
Attorney for Appe\lee. 


November 4, 1935. 


